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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


FCC 66M-1684 
93254 
In re Applications of 


LUIS PRADO MARTORELL DOCKET NO. 16890 
Loiza, Puerto Rico : File No. BP-16000 


AUGUSTINE L. CAVALLARO, IR.: DOCKET NO. 16891 
Bayamon, Puerto Rico : File No. BP-16182 


For Construction Permits 


The Hearing Examiner having under consideration a pe- 
tition for leave to amend filed November 14, 1966, on behalf 
of Augustine L. Cavallaro, Jr.; and 


IT APPEARING that the amendment shows (1) that pur- 
suant to Commission consent (BAL-5794 and BALRE-1423 
dated August 30, 1966), Mr. Cavallaro assigned Station 
WTTT's licenses to Amherst Broadcast, Inc. on September 1, 
1966; and (2) that Mr. Cavallaro now resides at Calle Concordia 
660, Santurce, Puerto Rico; and 


IT FURTHER APPEARING that no oppositions have 
been filed by any party to the proceeding, and good cause cox 
granting said petition having been shown; 


IT IS ORDERED this the 12th day of December, 1966, 
that the petition for leave to amend IS GRANTED, and the 
amendment IS ACCEPTED. 


Elizabeth C. Smith 
Hearing Examiner 
Federal Communications Commission 


/s/ Ben F. Waple 
Secretary 


Released: December 13, 1966. 


FCC 68D-17 


INITIAL DECISION OF HEARING EXAMINER 
ELIZABETH C. SMITH 


(Issued February 21, 1968) 


PRELIMINARY STATEMENT 


1. This proceeding involves the application of Augustine 
L. Cavallaro, Jr. (Cavallaro), requesting a construction 
permit for a class II standard broadcast station at Bayamon, 
P.R. By memorandum opinion and order (FCC 66-866) 
adopted September 28, 1966, released October 4, 1966 (5 FCC 
2d 138), the Commission designated this application for hear - 
ing, together with that of the then pending mutually exclusive 
application of Luis Prado Martorell (docket No. 16890), upon 


the following issues: 


1. To determine the areas and populations which would 
receive primary services from each of the proposals and the 
availability of other primary service to such areas and popu- 
lations. 

2. To determine -- 

(a) Whether conditions exist in the vicinity of the 


antenna-transmitter site proposed by Cavallaro which would 


preclude satisfactory adjustment and maintenance of the pro- : 


posed directional antenna system; and 
(b) In light of the evidence adduced with respect to 
(a), whether the antenna-transmitter site proposed by Cavallaro 


is suitable. 
3. To determine, with respect to the Cavallaro appli- 
cation -- 

(a) Whether Cavallaro's estimate of the cost of 
clearing and preparing his proposed transmitter -antenna site | 
is reasonable, and, in the light of the evidence adduced with 
respect to that question, whether his estimate of initial con- 
struction and first-year operating costs is reasonable; 

(b) Whether Cavallaro’s father has sufficient cash 
and other liquid assets available to permit him to meet his 
loan commitment to Cavallaro; 

(c) The extent of Cavallaro's own cash and other 
liquid assets, and the proportion of those assets which he 
intends to provide, if necessary, to meet the initial construction 
and first-year operating expenses of his proposed station; 

(a) Whether the San Martin Mortgage & Investment | 
Corp. possesses sufficient liquid assets to enable it to lend : 
$100,000 to Cavallaro, and, if so, whether such San Martin 
loan will be available to Cavallaro if his application is granted; 

(e) The basis for Cavallaro's estimate of revenues | 
in the proposed station's first year of operation, whether such 
estimate is reasonable, and the extent to which revenues may) 
be relied upon to yield necessary funds for the operation of 
the proposed station during the first year; and 

(f) In light of the evidence adduced pursuant to 3(a) 
through (e), whether the applicant is financially qualified. 


4. To determine whether the application of Luis Prado 


Martorell will realistically provide a local transmission 
facility for his specified station location or for another, 
larger community, in light of all of the relevant evidence, 
including, but not necessarily limited to, the showing with 
respect to -- 

(a2) The extent to which the specified station location 
has been ascertained by the applicant to have separate and 
distinct programing needs; 

(b) The extent to which the needs of the specified 
station location are being met by existing standard broadcast 
stations; 

(c) The extent to which the applicant's program pro- 
posal will meet the specific, unsatisfied programing needs of 
his specified station location; and 

(a) The extent to which the projected sources of the 
applicant’s advertising revenues within his specified station 
location are adequate to support his proposal, as compared 
with his projected sources from all other areas. 

5. To determine, in the event that it is concluded, pur - 
suant to issue 4, that the Martorell proposal will not real- 
istically provide a local transmission service for his specified 
station location, whether the proposal meets all of the technical 
provisions of the rules, including sections 73.30, 73.31, and 
73.188(b) (1) and (2), for standard broadcast stations assigned 
to the most populous community for which it is determined 
that the proposal will realistically prove a local transmission 
service. 

6. To determine whether the application of Augustine 
L. Cavallaro, Jr., will realistically provide a local trans- 


mission facility for his specified station location or for 


another, larger community, in light of all of the relevant evi- | 
dence, including, but not necessarily limited to, the showing | 
with respect to -- | 

(a) The extent to which the specified station location 
has been ascertained by the applicant to have separate and 
distinct programing needs; 

(b) The extent to which the needs of the specified 
station location are being met by existing standard broadcast | 
station; | 

(c) The extent to which the applicant's program pro- 
posal will meet the specific, unsatisfied programing needs of | 
his specified station location; and | 

(d) The extent to which the projected sources of the | 
applicant's advertising revenues within his specified station 
location are adequate to support his proposal, as compared 
with his projected sources from all other areas. 

7. To determine, in the event that it is concluded, pur- | 
suant to issue 6, that the Cavallaro proposal will not real- 
istically provide a local transmission service for its speci- 
fied station location, whether the proposal meets all of the 
technical provisions of the rules, including sections 73.30, 
73.31, and 73.188(b) (1) and (2), for standard broadcast 
stations assigned to the most populous community for which 


it is determined that the proposal will realistically provide a 


local transmission service. 

8. To determine, in the light of section 307(b) of the 
Communications Act of 1934, as amended, which of the pro- 
posals would best provide a fair, efficient, and equitable 
distribution of radio service. 

9. To determine, in the event that it is concluded, pur- 
suant to the foregoing issue, that a choice between the two 


applicants should not be based solely on considerations re- 
lating to section 307(b), which of the proposals would better 
serve the public interest. 


10. To determine, in the light of the evidence adduced 


pursuant to the foregoing issues, which, if either, of the appli- 
cations should be granted. 


2. By memorandum opinion and order (FCC 67R-67) 
dated February 28, 1967, released March 1, 1967, and pur- 
suant to petition to enlarge issues filed by Luis Prado 
Martorell while an applicant in this proceeding, the Review 
Board added the following issue with respect to the application 
of Augustine L. Cavallaro, Jr.: 


To determine whether Augustine L. Cavallaro, Jr., has 
sufficient land available to him to accommodate the directional 
antenna system for his proposed facility. 


3. The Commission also ordered that, in the event of a 
grant of the Cavallaro application, the construction permit 
shall specify the following conditions: 


Painting and lighting of the proposed antenna system 
shall be in accordance with paragraphs 1, 3, 12, 21, and 22 
of FCC Form 715. 


In the event that interference is caused to the Com- 
mission's monitoring facilities in the vicinity of Sabana Seca, 
P.R., or to any other U.S. Government facility, immediate 
remedial action shall be taken to eliminate the problem in- 
volved. 


4. On March 9, 1967, during the course of the evidentiary 
hearing, and before he had completed the presentation of his 
direct case in support of his application, Luis Prado Martorell 


personally announced in open hearing that, “he did not intend | 
to present any additional testimony or to participate further — 
in the proceeding."’ In light of the statement and action by Mr. 
Martorell and upon motion made by counsel for the Broadcast 
Bureau, in which counsel for Cavallaro joined, the application 
of Luis Prado Martorell was dismissed for failure to prose-_ 
cute. xf! Issues 4, 5, 8, and 9 were, thus, rendered moot. | 
5. Prehearing conferences were held on October 18, 
December 1, and 12, 1966, and the evidentiary hearing was 
held on March 1-3, 6-9, 14-17, 20-21, July 28, and August 3, : 
1967; the record being closed on the last mentioned date. 
Proposed findings of fact and conclusions of law were filed 
by the applicant and by the Broadcast Bureau and reply findings 
were filed by the applicant; the last reply findings being filed, 
on January 19, 1968. — 


Findings of Fact 


6. The instant application requests a construction 
permit for a new class II 3/ standard broadcast station at 
Bayamon, P.R., to operate on 1030 ke with 10 kw power, un- | 
limited, using the same three-tower directional antenna, day 


and night. 


= See Tr. 863. 


Pursuant to agreement of counsel, the proposed findings 
and conclusions were filed by steps. 


: A class II station is a secondary station which operated 
ona clear channel and is designed to render service over a_ 
primary service area which is limited by and subject to such 
interference as may be received from class I stations. 


Community Involved 


7. The Cavallaro application has designated the 
Municipio of Bayamon, P.R., as its community. The proposed 
station's studio’ will be located at the proposed transmitter 
site, 2.3 miles south of El Ocho on route 829 in the Municipio 
of Bayamon. Bayamon, founded in 1772, is located about 12 
miles southwest of San Juan. It has four shopping centers 
and over 60 industries including an oil refinery, food pro- 
cessing plants, and needlework factories, as well as a number 
of financial institutions. It is the site of several universities 
or branches thereof. Bayamon Doctors Center, and four 
hospitals with a total bed capacity of 1,206, are also located 
in Bayamon. The Municipio 4/ of Bayamon has a population 


of 72,221 persons, uf of whom 41,731 reside in that portion 


which is urbanized. Within the urbanized portion of the 
Municipio of Bayamon is the town or pueblo of Bayamon which 
has a population of 15,109. The Municipio of Bayamon is near 
the Municipio of San Juan 6/ which has a population of 451,658 
persons, of whom 432,377 reside in San Juan City. Bayamon 
is one of four municipios (Catano and Guaynabo, in addition 
to Bayamon and San Juan) which make up the San Juan standard 
metropolitan statistical area. The San Juan urbanized area in- 
“ cludes San Juan City, part of Bayamon Municipio (all of Baya- 
mon pueblo or town), part of Catano Municipio, part of 
Carolina Municipio, part of Guaynabo Municipio and part of 
San Juan Municipio (including all of San Juan City). The 


i 


For purposes of local government, the Commonwealth of 
Puerto Rico is divided into 76 separate municipios, among 
which are those of San Juan and Bayamon. 


5 All population figures herein are based upon 1960 U.S. 
census, unless otherwise indicated. 


e A narrow necklike portion of the Municipio of Guaynabo 
lies between the Municipio of Bayamon and that of San Juan. 


populations of the San Juan standard metropolitan statistical | 
area and of the San Juan urbanized area are 588,805 and 
542,156 persons, respectively. The Municipio of Bayamon 

is rectangular in shape about 10 miles in length running 

north and south and 4 miles wide. Its total area is 44 square 


miles. 


8. Two standard broadcast stations are now authorized | 


for Bayamon, P.R.; namely, WRSJ (1560 kc, 250 w, 5 kw-LS, 
U, 11) and WLUZ (1600 ke, 1 kw, DA-1, U, I). There are also 
two FM stations; namely, WBYM (94.7 mc, 30 kw, 105 ft., B) 
and WRSJ-FM (100.7 mc, 50 kw/155 ft. (H), 50 kw/150 ft. 

(V), B), but no television station. San Juan has 9 AM, 7 FM 
and four TV stations. 


Engineering Considerations 


9. The Cavallaro application was filed during the cutoff 
period established in connection with the then pending Martorell 
application for Loiza, P.R. Y/ Cavallaro, however, chose to © 
specify Bayamon as his community of station location. The | 


d The Martorell application was originally filed on Apr. 10, | 
1962. Because of a major change in his proposal, the Com- | 
mission on Mar. 4, 1964, and pursuant to sec. 1.571(j)(1) of 
the rules, ordered that it be assigned a new file number and | 
placed on a new cutoff list. The Cavallaro application was | 
tendered for filing one day prior to the cutoff date established 
in connection with the Martorell application. The Cavallaro | 
application was accepted for filing by order of the Commission 
released Aug. 4, 1964 (FCC 64-749). In that order, the Com- 
mission stated that while the Cavallaro proposal does not 
specify substantially the same facilities as those proposed by 
Martorell, the application is mutually exclusive within the 
meaning of Ashbacker Radio v. FCC, 326 U.S. 327 (1945), 
and under the doctrine of Kessler v. FCC, 326 F. 2d. 673 
(1963), it must be accepted. Bayamon n and Loiza are located | 
in different directions from the city of San Juan, and thus that 
city lies between the two specified locations. 

| 
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possible site locations for the Cavallaro application, according 
to the testimony of an engineering witness for Cavallaro, had 
to meet the following criteria: (a) Place required primary 
signal over Bayamon; (b) place required primary signal over 
Loiza; (c) limit the signal over the FCC monitoring station to 
a value of less than 10 mv/m; and (d) place a signal of less 
than 25 uv/m (10 percent skywave) over the U.S. coastline. 
According to this witness, Cavallaro did not specify a specific 
signal intensity be placed over the city of San Juan, nor was 
San Juan considered as primary community to be served, and 
any coverage of San Juan is incidental to the instant proposal 


and flows from meeting the above criteria. 
Coverage 


10. The coverage of the Cavallaro proposal is as 
follows: 


Se SS 
Area 


(Square 


Contour (mv/m) Population Miles) 


Day: 
1,115,688 965 
1,246,312 1,290 
Night: 
2.5 (normally protected) 1,010,053 2 817 3 
Interference 64,933 149 
3.44 (interference -free) 945,120 668 
= SL 
1960 U.S. census minor civil division maps were used in 
making population counts, subtracting any towns or cities not 
receiving adequate service, and where contours cut a minor 
division assuming uniform distribution of population within 
the division, to determine the population included in the 
contours. 


2 (6.4 percent.) 
S (18.2 percent.) 
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The 25-mv/m contour would encompass an area of 239 square 
miles having a population of 663,279. Of the 1,246,312 persons 
who would receive service during the daytime, 651,162 reside: 
in urban areas and 595,150 in rural areas. At night, of the 
945,120 persons served, 604,597 reside in urban areas and 
340,523 in rural areas. 

11. The proposed 25-mv/m contour would encompass 
35 square miles, or 79.5 percent of the total area of the 
Municipio of Bayamon. The southwest sector not coveredis | 
rural and the northwest sector not covered is partly rural and 
partly residential. All of the business and industrial areas : 
of the Municipio lie within the proposed 25-mv/m contour. 
The proposed daytime 5.0-mv/m contour and nighttime 3.44 
mv/m interference -free contour would also include all of the | 
Municipio. | 

12. The proposed daytime and nighttime 25-mv/m 
contours would cover all of the city of San Juan, P.R. San 
Juan has a population in excess of 50,000 and more than twice’ 


the population of the Municipio of Bayamon. Since the proposed 


signal intensity that encompasses San Juan is 5.0 mv/m or 
greater, the city of San Juan qualifies as a presumed com- 
munity to be served under the Commission's Suburban Com- | 
munity Policy, 6 R.R. 2d 1901 (1965). The proposal meets all 
of the technical requirements of section 73.188(b) (1) and (2) | 
of the rules with respect to coverage of San Juan. 8, | 


: Sec. 73.188 (b)(1) and (2) of the rules reads in pertinent 
part as follows: 

"§73.188 Location of transmitters. 

"(b) The site selected should meet the following conditions: | 

"(1) A minimum field intensity of 25 to 50 mv/m will be 
obtained over the business or factory areas of the city. 

"(2) A minimum field intensity of 5 to 10 mv/m will be 
obtained over the most distant residential section." 


Other services available 


13. Daytime, eight stations (WKAQ, WKYN, WAPA, 
WIAC, WKVM, WIPR, and WITA, in San Juan, and WUNO in 
Rio Piedras) place a 0.5 -mv/m signal over all of the rural 
area proposed to be served and 27 others serve varying 
portions thereof. A maximum of 25 and a minimum of 15 
stations serve the rural portions of the proposed service 
area during the daytime. 

14. Twelve stations (WKAQ, WKYN, WAPA, WIAC, 
WKVM, WHOA, WIPR, WITA, and WBMJ in San Juan, WUNO 
in Rio Piedras, WNEL in Caguas, and WRSJ in Bayamon) 
provide primary service (2.0 mv/m or greater) daytime to 
all of the Municipio of Bayamon. WLUZ in Bayamon serves 
98 percent of the Municipio; WRAI in Rio Piedras -- 80 per - 
cent; WVOZ in Carolina -- 67 percent; WPAB in Ponce -- 7 
percent; WMDD in Fajardo -- 2 percent; and WMNT in Manati 
-- 1 percent. A minimum of 13 anda maximum of 16 stations 
serve any one portion of the Municipio of Bayamon daytime. 
All urban areas within the proposed service area now receive 
a minimum of eight and a maximum of 17 primary services 
(2.0 mv/m or greater), daytime. 

15. At night, San Juan stations WKAQ, WAPA, and 
WKVM provide primary service (2.0 mv/m or greater) to all 
of the area within the proposed nighttime interference -free 
(3.44 mv/m) contour, and 17 others serve portions. A mini- 
mum of four and a maximum of 16 stations serve any one 
portion. Urban areas within the proposed service area re- 


ceive a minimum of six and a maximum of 15 other primary 


services (2.0 mv/m or greater). 
16. Nighttime, stations WKAQ, WAPA, WIAC, WKVM, 
WHOA, WIPR, and WITA in San Juan, and WUNO in Rio 


13 
Piedras provide primary service (2.0 mv/m or greater) to 
all of the Municipio Bayamon; WRSJ in Bayamon serves 90 | 
percent; WBMJ in San Juan and WLUZ in Bayamon -- 87 
percent; WRAI in Rio Piedras -- 57 percent; and WKNY in 
San Juan -- 10 percent. A minimum of nine and a maximum | 
of 13 stations serve any one portion of the Municipio of | 
Bayamon. 


Site adequacy 


17. The issue to determine whether Cavallaro has 
sufficient land available to him to accommodate his proposed 
directional antenna system was added by memorandum opinion 
and order released March 1, 1967 (FCC 67R-67), and grew out 
of certain land leveling proposed by the applicant which ap- | 
peared to require encroachment upon adjacent property not 
encompassed in the plot of land available to Cavallaro for his 
transmitter site. The contemplated land fill was also a con- 
sideration in the financial qualifications of Cavallaro as 
hereafter discussed. Cavallaro's cut and fill projections 
were thereafter modified pursuant to an amendment to his 
application sd which reduced the height of the site from 240 | 
to 234 meters above mean sea level. Under the revised plan, 
the fill requirements will not occasion the use of any property 
other than that available to Cavallaro at his proposed site. It 
is thus found that the applicant has available sufficient land to 
accommodate his proposed directional antenna system. ; 


Site suitability and antenna array 


18. Issue No. 2 requires a determination of whether 


conditions exist in the vicinity of the transmitter site which ! 


>—— 


Petition for leave to amend to reflect such change was 
granted by order released June 19, 1967 (FCC 67M -1013). 
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would preclude satisfactory adjustment and maintenance of 
the proposed antenna array and, thus, whether the proposed 
antenna site is Suitable. In this connection, Cavallaro's 


engineer inspected the site and the surrounding terrain on 


November 19, 1966, after having previously studied topo- 


graphic maps and photographs of the site. He observed that 
there were no prominent manmade objects such as trans- 
mission lines, poles, water towers, or any metal object 
capable of objectionable reradiation in the vicinity of the site 
and out to the horizon. 

19. While the terrain in the vicinity of the antenna site 
is rolling, such terrain, in the experience of the engineering 
witness, does not preclude a successful adjustment of the 
directional antenna. In rolling terrain, some measurements 
taken on the ground are masked by intervening elevated 
locations and tend to stray from values which would be 
obtained in flat terrain. It is planned to overcome any diffi- 
culty in making field intensity measurements by supplanting 
ground measurements taken at elevated locations by measure - 
ments taken by helicopter. Based upon his experience, such 
aerial measurements are superior to ground measurements. 
A greater number of points can be taken along the radial and 
thus more data obtained. The site is readily accessible by a 
new paved road. 

20. Under the revised proposal, the ground at the site 
will be leveled to 234 meters (768 feet) above mean sea level 
so as to obtain a flat area to accommodate the ground system 
of the antenna: All three towers will be constructed on 
leveled land. This is a basic condition for successfully 
establishing the proposed radiation pattern. The directional 
array will be at an elevated position ard the surrounding 


15 


terrain will not prevent proper adjustment of the pattern in 
such a way as to provide protection to the U.S. coastline. On 
the basis of the foregoing factors, it was the unchallenged 
opinion of this engineering witness that the site proposed by 
Cavallaro is suitable for the erection and proper adjustment 
of the proposed directional antenna. 

21. A study was also made of the stability of the pro- 
posed array. The fields of the two outer towers of the three-| 
tower in-line array were varied plus and minus 2 percent and 
the phases plus and -2° from the nominal values, using the : 
center tower as reference, and the highest radiation values 
were obtained. The resultant values are still below the maxi- 
mum permissible values required to protect the U.S. coastline. 
A Nems-Clarke type 112, phase monitor, with a Vidar type 
500 digital voltmeter for readout, will be installed. Under this 
arrangement, a resolution of 0.2 percent in current ratio and 
0.2° in phase will be achieved. It is, thus, found that the di- | 
rectional antenna can be maintained so as to protect the U-S. | 
coastline. : 

22. A second expert engineering witness testified for 
the applicant. He submitted profile graphs for three radials _ 
running through area covered by the major lobe of the pro- | 
posed directional antenna system out to a distance of approxi - 
mately 1.5 miles in the directions of 45°, 90°, and 135° 


true, se in the direction of the major lobe of radiation. The ! 


ground around the site is gently rolling, with hillsides having, 


=! Another set of profile graphs was submitted based on a 
different scale showing these same directions plus the di- 
rections 180°, 2259, 270°, 3159, and 0° true out to a distance. 
of 2 kilometers, or 1.24 miles. In none of the latter five 
directions is the elevation of the top of the towers exceeded — 
except along the 180° radial at 1.95 kilometers, or 1.21 miles, 
where the elevation is 410 meters or 1,345 feet. These five | 
radials are in the directions of minimum radiation. | 
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slopes generally less than 20° from the horizontal, and is 
predominantly rural and free of manmade objects. There is a 
hilltop about 1.5 miles from the antenna in the area of the 
major lobe of radiation. The radiated field at this point is 
approximately 700 mv/m; and using procedures described 


by Krause, 11/ 


it was calculated that a reasonant quarter wave 
antenna, 73 meters or 240 feet high, located at this point and 
having a terminal impedance of zero and no losses would re- 
radiate a power of 57 w. Since the soil conductivity in the 
area is indicated to be 10 mmhos/m maximum, the soil 
resistance was computed to be 100 ohms per meter and the 
power reradiated to be 38.5 uw. This was considered equiva- 
lent to a reradiated field of approximately 0.035 mv/m at 1 
mile, which value would not be noticeable in the proposed null 
zone where the theoretical effective field is about 43 mv/m. 
23. Over the past 20 years, this second engineering 
witness has designed and adjusted many directive antennas 
having null zones with radiation restrictions equal to and 
greater than requested for the proposed operation and at no 
time has significant rereadiation been noted from terrain 
when it lacks manmade objects, as in the instance case. 
Thus, in his opinion, the terrain factors in the vicinity of the 
proposed antenna location would not preclude the satisfactory 
adjustment or maintenance of the proposed antenna. A study 
of the area within 1 wavelength of the proposed antenna site 
was made to determine the radiation or reflection effects 
which might be caused by terrain factors immediately beyond 
the ground system. Profile graphs are in evidence covering 
the directions north and south, northeast and southwest, east 


eee 
= Calculations were based on procedures described by John 
D. Krause, "Antennas," 1950, ch. 3. 
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and west, and southeast and northwest in support of the 
engineering testimony. As already discussed, the site will 
be leveled by cut and fill. The graphs show that the terrain 
in some directions slopes down from the edge of the ground 
system to the foot of the filled area at an angle of approxi- 
mately 45°. The greatest change in elevation is about 40 
meters or approximately 1/8 wavelength at the proposed 
operating frequency. Each antenna is equipped with a quarter 
wave ground system consisting of 120 equally spaced radial 
wires. In the direction of the major lobe and null zone, the 
leveled area and ground system extends 1/2 wavelength for 
the center tower and 3/4 wavelength for the far tower. a! 

24. The studies further disclosed that for angles greater 
than 54°, the reflection of all parts of all towers occurs within 
the bounds of the ground system. Assuming sinusoidal current 
distribution in the towers, it was found that the lower half of : 
the 125° tower radiates 50 percent of the energy. Thus, 50 
percent of the reflected energy from the near tower, and all 
of the reflected energy from the center and far towers in the | 
null and major lobe directions were found to be mirrored by | 
the copper ground system for an angle of 35° or greater above 
the horizontal. Assuming that each of the three towers radi- | 
ates equal amounts of energy (1/6 directed and 1/6 reflected | 
for each tower), it was shown that, at a distant point in the 
null or major lobe directions and 35° above the horizontal, 
all of the direct energy (3/6), all of the reflected energy from 


two towers (2/6), and 50 percent of the reflected energy from 


the third tower (1/12) appears without loss or dispersion 


‘5 ais ae aoe Sma ey NL 

The ground system will consist of three sets of 120 evenly 
spaced copper radials, 240 feet, more or less, buried 6 
inches, one for each tower. Intersecting radials will termi- | 
nate at and be bonded to a copper strap, halfway between the | 
towers. At the base of each tower, a 24-by-24 foot ground 
screen will be installed and bonded to the copper radials. 
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from uneven terrain for a total of 11/12 (approximately 92 
percent). At an angle of 25° above the horizontal, this ap- 
proach finds a total of 82 percent of the energy is either radi- 
ated directly or reflected from the level surface within the 
pounds of the proposed ground system. Thus, it was found 
that, generally, the radiation at angles greater than 25° above 
the horizontal cannot be materially affected by uneven terrain 
beyond the end of the proposed ground system because most 
of the energy is either direct or reflected from the level area 
encompassed by the radial ground system. At the lesser 
angles with respect to the horizontal, the reflecting surface 
rapidly extends beyond the ground system, being approxi- 


fo) (0) 
mately 1.0 wavelength long at 20 , 2 wavelengths long at 10, 


4 wavelengths long at 5° etc. The maximum pertinent vertical 
angle toward the U.S. territorial limits (protection to the 
dominant class I-B station) is 4.5°. The only other protection 
requirement is toward a Cuban station with a vertical angle 

of 7.5°. At these angles, the reflecting surface is 4.4 wave- 
lengths, 1.27 kilometers (4,160 feet) long, and 2.65 wave- 
lengths, 0.77 kilometer (2,520 feet) long, respectively. 

The reflected wave is thus considered to have ample oppor - 
tunity over such large reflecting surfaces to average itself 
across any downward and upward sloping terrain encountered. 
In theory, radio waves reflected from the conducting smooth 
plane reinforce the direct wave and any departure from the 
theory which might be caused by an irregular surface could 
only decrease reinforcement from the reflected wave. Thus, 
it is not anticipated that the actual radiated fields towards 
cochannel facilities will be increased by reflection from 
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irregular surfaces beyond the end of the ground system. 
Decreases in radiated field, if caused by reflection (or the 
lack of reflection) from the irregular surfaces are expected | 


to be insignificant. 


Financial Qualifications 


25.  Cavallaro's cash requirements for the construction 
and first-year operation of his proposed station, at the time 
of the order of designation, were estimated at about $168,346. 
Thereafter, the estimates were changed by postdesignation | 
amendments hereinafter noted. The revised cash requirements 
include downpayment on equipment of $15,772; land lease, 
$2,000; site clearance and preparation, $81,700; buildings, 


$2,500; first-year equipment payments (principal and interest), 


$18,611; miscellaneous, $6,500; and first-year operation costs, 


$84,100, 12/ for a total of $211,083. 


26. Several facets of Cavallaro's financial ability to 
construct and operate his proposed station for the first year 
were placed in issue by the Commission in its order of desig - 
nation. At that time, Cavallaro relied upon, among other 
sources of funds, $27,695 from his own "net quick" assets 
and a $50,000 personal loan from his father. Among the 
questions placed at issue were: (a) Whether Cavallaro's 
estimate on the cost of clearing and preparing his proposed | 
transmitter site was reasonable; (b) whether his father had ! 
sufficient cash and other liquid assets to permit him to meet ; 


2 The cost figures for land lease, $2,000; buildings, $2,500; 


miscellaneous costs, $6,500; and first-year working capital, | 
$84,000, are based on determinations of the Commission, 
set out in its order of designation. Other cost items vary 
from those specified in such order; the changed figures 
growing out of postdesignation amendments to the application 
for which specific citations are hereinafter shown. 
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his loan commitment to his son; (c) the extent of Cavallaro's 
own cash and other liquid assets and the proportion of those 
assets which he intends to provide, if necessary, to meet the 
initial construction and first-year operating expenses of the 
station; (d) whether another proposed source of funds pos- 
sesses liquid assets to enable it to lend $100,000 to Cavallaro, 
and, if so, whether such loan will, in fact, be available; and 
(e) the basis of Cavallaro's estimate of revenues for the first 
year of operation, whether such estimate is reasonable, and 
the extent to which revenues may be relied upon for funds for 
the first year of operation. 

27. As already indicated, Cavallaro's plan of financing 


was changed in several aspects by postdesignation 


amendments. sal Under the plan, as revised by the February 


and March 1967, amendments, the applicant now proposes a 
loan of $180,000 from the Second National Bank of New Haven, 
Conn.; a loan'of $100,000 from San Martin Mortgage & In- 
vestment Corp.; $47,316 credit from Gates Radio Co., on 
equipment purchases; and $180,000 in first-year revenues, 
for a total of $507,316. By the June 1967, amendment, the site 
elevation was reduced from 240 to 234 meters above mean sea 
level, with a resultant effect upon cost of clearing and leveling 
the site. 

28. Inthe designation order, the Commission expressed 
concern about the adequacy of Cavallaro's estimate of $33,250, 


which he had then allocated, for land clearance and preparation 
je 


= Changes in the application affecting the plan of financing 
were specified in postdesignation amendments of Feb. 20, 
1967, and Mar. 7, 1967, permitted by order (FCC 67M -490) 
released Mar. 24, 1967, and amendment of June 9, 1967, 
permitted by order (FCC 67M-1013) released June 19, 1967. 
(The dates on which petitions for leave to amend were filed 
are used as the dates of the respective amendments.) 
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of his transmitter site for installation of equipment; and, 
accordingly, specified an issue relative thereto. Subsequently, 
Cavallaro's cost estimate was revised upward by approximately 
$50,000 so that he now represents that $81,700 will be necessary 
to clear and prepare his transmitter site. The site leveling 
and clearance is to be done by Empresas Calzadilla, Inc., for: 

a contract price of $81,700. Empresas Calzadilla, Inc., isa 
Puerto Rico engineering firm regularly engaged in demolition, 


excavation, earth moving, road construction, and general con~ 


struction work. The project will entail a cut of 291,590 cubic 


meters and a fill of 286,627 cubic meters, to be obtained by 
use of cut material. This revised plan eliminates offsite 
trucking of fill, amounting to approximately 417,177 cubic 
meters. In addition, the present contract price is more than 
twice the original estimate ($81,700 contrasted to $33,250) and 
the work to be performed is substantially less than that origi- 
nally contemplated. Details of the work and equipment neces- 
sary to prepare the transmitter site are shown in the evidence. 
It is found that Cavallaro's revised estimate of $81,700 to 


clear and prepare his proposed transmitter site is reasonable. 
Sources of funds 


29. Cavallaro has a proposal from Gates Radio Co., 
extending credit on his purchase of equipment. The total cost 
of equipment is estimated at $63,088 of which 25 percent or 
$15,772 to be paid when a firm order is placed. The re- 
mainder is to be paid in 36 equal monthly installments, with © 
the first payment due 60 days after shipment of the trans- | 
mitter. The interest rate will be that in effect at the time a | 
firm order is placed, and for the purposes of this proceeding 
a 6-percent interest charge has been assumed. 
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30. Cavallaro also relies upon a bank loan of $180,000 
from the Second National Bank of New Haven, Conn. This 
loan is to be guaranteed by Dr. Augustine L. Cavallaro, the 
applicant's father. Dr. Cavallaro has agreed to guarantee 
the loan. This loan will require no amortization of principal 
during the first year of station operation; interest only being 
payable during such period. 

31. Cavallaro further relies upon a $100,000 loan from 
the San Martin Mortgage & Investment Corp., of San Juan, 
P.R. This loan will be made at the prevailing rate of interest 
and no amortization of principal will be required during the 
first year of operation of the station. The evidence shows 


that San Martin Mortgage & Investment Corp., possesses 
sufficient liquid assets to enable it to lend $100,000 to 

/ 
Cavallaro. 15/ tts palance sheet as of September 30, 1966, 


shows current liquid assets over current liabilities in excess 
of $100,000, including cash in excess of $115,000. Certain 
language in the original commitment letter was found by the 
Commission to raise a question as to the availability of the 
loan. 16/ The chairman of the board of directors of San 
Martin, Rene Aponte Caratini, under date of February 8, 1967, 
confirmed that there are no conditions to the loan commitment 

In the order of designation, the Commission found that the 
San Martin Mortgage & Investment Corp., balance sheet of 
Dec. 31, 1964, demonstrated "ample ability to lend him 
$100,000," but in view of the age of the balance sheet directed 
inquiry as to its current financial position. The liquidity of 
the company appears not to have changed in any material 


manner between December 1964 and Sept. 30, 1966, date of 
the last balance sheet available at the time of the hearing. 


zs The sentence which gave rise to the question is as follows: 
"This loan is subject to our satisfaction at the time the loan 

is advanced with the borrower's financial condition and the 
proposed management of the station.” In par. 17(c) of the 
order of designation, the Commission termed this language 
unusual. It has now been eliminated from the loan commitment. 
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other than that Cavallaro obtain an incontestable grant of a 
construction permit for a new standard broadcast station in 


Puerto Rico and Cavallaro's agreement to be personally | 
liable on the note. It is, thus, found that San Martin Mortgage 


& Investment Corp., has ample ability to make the proposed : 
loan of $100,000 and is committed to do so. 

32. In summary, Cavallaro will need approximately 
$211,083 to construct and operate the proposed station for the 
first year, has available to him for such purpose $280,000 in | 
loan commitments, and need not rely in any degree upon first- 
year revenues from the station. 

33. There is somewhat extensive evidence on the subject 
of estimated first-year revenues. Cavallaro made an estimate 
based on several factors, including: (a) His 13 years of ex- : 
perience in advertising and broadcasting; (b) studies of the | 
Puerto Rico economy; (c) a review of Commission statistics 
dealing with the revenues, expenses, and income of Puerto 
Rico stations; (d) an evaluation of potential competition from | 
communications media including those other than broadcasting; 
(e) inquiries in the advertising and broadcast field; and (f) on- 
the-scene surveys, etc., and arrived at a figure for first-year 
revenues of $180,000. The $280,000 available in loans, less | 
the $211,083 needed during the first year for construction and 
operation, leaves a margin of $68,917. Since principal pay- 
ments on the loans will not be required during the first year | 
the station is in operation, this margin leaves ample reserve 
to meet any contingencies that might arise and the applicant : 
is financially qualified without resort to first-year revenues. 
Thus, findings and conclusions with respect to the revenue 
estimates would have no décisional significance. 
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Suburban Community 


34. Issue 6 requires the determination of whether the 
Cavallaro proposal will realistically provide a local trans- 
mission facility for Bayamon, his specified community, or 
for San Juan. In this issue, the Commission listed four 
factors to be considered but did not, however, limit the con- 
sideration of this overall question to such factors. The listed 
factors are: (a) The extent to which Bayamon has been ascer- 
tained by the applicant to have separate and distinct program - 
ing needs; (b) the extent to which the needs of Bayamon are 
being met by existing standard broadcast stations; (c) the ex- 
tent to which the program proposal will meet specific unsatis- 


fied programing needs of Bayamon; and (d) the extent to which 


the projected sources of advertising revenue within Bayamon 
are adequate to support his proposal, as compared with his 
projected sources from all other areas. 

35. The order of designation also provided (issue 7), 
that, in the event, it is found pursuant to issue 6 that the pro- 
posal will not realistically provide a local transmission 
service for Bayamon, determination is to be made as to 
whether the proposal meets all of the technical provisions of 
the rules, including secs. 73.30, 73.31, and 73.188(b) (1) and 
(2), for a standard broadcast station assigned to the city of 
San Juan. 

36. As hereinbefore found, the Cavallaro application 
has designated the Municipio of Bayamon as its community 
and will locate its transmitter and main studio therein; that 
the Municipio of Bayamon, with a population of 72,221 persons, 
is near the Municipio of San Juan, with a population of 451,658 
persons of whom 432,377 reside in San Juan City; and that 
both municipios are a part of the San Juan metropolitan area. 
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37. Cavallaro proposes to operate with 10 kw power, 
unlimited time, utilizing the same directional pattern, day 
and night. The proposed transmitter site is situated ina 


rural area in the southern part of the Municipio of Bayamon, 


south-southwest of the urbanized portion of the municipio and 


southwest of the city of San Juan. The directional antenna 
pattern is so oriented that the major lobe is directed due 
east. Three minor lobes radiate toward the northwest, west, 
and southwest. Because of the higher ground conductivity 
along coastal areas of Puerto Rico, the high fields of the 
major lobe falls in the city of San Juan. The 5-mv/m contour 
of this proposal encompasses all of the Municipio of Bayamon, 
as well as all of the Municipio of San Juan; and the proposed — 
25-mv/m contour, although encompassing all of the Municipio 
of San Juan, does not cover the extreme northwestern and 3 
southwestern portions of the Municipio of Bayamon. 

38. As already indicated, the main studio is to be 
located at the transmitter site. Cavallaro will also have an 
auxiliary studio in San Juan. This will be designed and 
equipped to permit origination of programs for broadcast 
over the Bayamon facility and will be comparable to those 
planned for the main studio. 1"/ 

39. To meet his burden of proof under issue 6, 


Cavallaro 18/ relied, in part, on a program survey made by 


a An existing three-room house at the transmitter site will — 
be used for the main studio and such changes and additions 

as are necessary to adapt the building for a studio will be 
made. In San Juan, it is contemplated that a separate building 
-- at one time a combination garage and servant's quarters -- 
located in back of Cavallaro's house will be adapted and used 
for the auxiliary studio. 


2 Cavallaro has been a resident of Bayamon about 8 months | 
at the time he testified in mid-March 1967. He spent 2 months 
in the area in 1965, and had also made numerous other trips 
there, some of them somewhat extended, prior to becoming a 
resident. 


26 


him in 1964, prior to filing his application, and supplemented 
in the late summer or early fall of 1965. The data from the 
1964 survey were used by him in formulating his original pro- 
posal and the 1965 survey, in its later revisions. 

40. Cavallaro contacted over 500 persons. Most of the 
contacts were on an informal basis; however, between 100 and 
150 persons were interviewed by Cavallaro using a question- 


naire designed by him to assist in determining and evaluating 


the needs and interests of the population that would receive 
service from his proposed facility. The questionnaire was 
prepared in both English and Spanish because it was not known 
at the time of the preparation whether all of the persons to be 
interviewed could read and understand English. Most of the 
questionnaires were completed in Cavallaro's presence. 
However, others were made available at local governmental 
offices to be filled in by interested persons and returned to 
Cavallaro for use in his program study. Interviews were con- 
ducted in the Municipio of Bayamon and in San Juan and 
samplings were also undertaken in both rural and urban areas. 
The interviewees were selected on a random basis and re- 
spondents represented not only residents of the pueblo of 
Bayamon and the city of San Juan, but also included persons 
living in the several barrios of the Municipio of Bayamon and 
in the Municipios of San Juan, Guaynabo, and Loiza, located 
in the proposed service area. 

41. The purpose of the surveys was to ascertain whether 
Bayamon had special program needs distinct from those of 
the residents of San Juan and other persons residing in other 
areas to be served by the proposed station. According to 
Cavallaro, the survey data failed to disclose that any such 
separate program needs existed; rather, on the basis of his 
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study of the data collected, he decided that the needs and 
interests of the residents of Bayamon were essentially the 
same as those persons living in San Juan and in other areas 
which would be served by the proposed facility. The most 
pressing need -- based upon the greatest interest shown on 
the part of the residents interviewed -- was for programing | 
featuring classical and semiclassical music and for a radio | 
station that would operate on a 24-hour basis, not available 


from any other station in the Bayamon-San Juan area. 19/ 


| 
Many residents noted objections to the manner in which com - 
mercial messages were being carried over existing stations. 
The survey data also indicated that generally, the radio | 
broadcast services presently available in Bayamon and San 
Juan do a somewhat less than adequate job in presenting agri- 
cultural, discussion, religious, and educational programs; that 
news features are, in the overall, satisfactory; that sports | 
broadcasts are, in the main, good; and that reporting of 
weather conditions was good or satisfactory. 


42. Cavallaro also monitored the San Juan and Bayamon 


stations and, as a result, concluded that such stations were 
programing essentially for San Juan and Bayamon without 
distinction; that, while the program format used by them 
varied, on the whole there was no difference in program 
orientation, in the sense that it was impossible to determine. 
their location (Bayamon contrasted to San Juan) from their : 


respective presentations. 
| 
5 (: eS Ee A | 

While there are stations licensed for unlimited operations 
in the area, it was testified none actually operate on a 24- | 
hour basis. Cavallaro proposes to operate on a 24-hour 
basis, 7 days a week, except for a period of several hours 
during early Monday mornings. 
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43. Cavallaro testified that he spoke with people in con- 
nection with programing, such as the mayor of Bayamon, but 


"only in the sense that a well-programed station is a financial- 


ly successful station in my [Cavallaro’s] opinion.” No other 


person occupying an official position in the government of the 
municipio or pueblo was contacted and none of the employees 
of the pueblo were interviewed. While Cavallaro advised the 
mayor that the station would be available for use by him and 
the mayor indicated interest in using the facility, no programs 
are planned that contemplate participation on a regular basis 
by the mayor or any employee of the municipio. A forum 
program is proposed on which the mayor could participate. 
Firm program arrangements were made with Mr. Gonzalez, 

a locally stationed agricultural agent employed by the Agri- 
culture Extension Service with headquarters at Mayaguez, 
P.R., who is to participate on a regularly scheduled agriculture 
program. 

44. Cavallaro made no study and contacted no person to 
ascertain the needs or interests of either Bayamon or San 
Juan for local live programs sponsoring local talent (mu- 
sicians, singers, and the like) and he plans no such programs, 
except those using the services of an announcer. No regularly 
scheduled programs devoted to the activities of local Bayamon 
civic organizations are proposed. According to Cavallaro, 
such organizations are, for the most part, branches of groups 
in San Juan and, while he recognized that they had meetings 
separate and apart from the corresponding organizations in 
San Juan, no regular programs are contemplated. He does 
plan to broadcast spot announcements of their meetings and 
affairs. While Cavallaro contacted no church or spiritual 
organizations in Bayamon or San Juan, he plans to have 
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religious programs featuring speakers on a rotating basis, 

but has no commitments from any of them. The same is 
generally true of programs classified as discussion. No public 
school official of Bayamon was contacted and no regularly 
scheduled programs for the local schools are planned. 

45. Many of the civic and public organizations for 
Bayamon have headquarters in San Juan. For example, 
Bayamon police protection is furnished by the Commonwealth's 
police system, with headquarters in San Juan. Likewise, the | 
Bayamon schools are a part of the overall Commonwealth | 
system and, according to testimony, the “authority rests en- | 
tirely in the San Juan headquarters and the people involved in| 
the various towns and educational district merely carry out 
their orders.’ 

46. Father Leo, who heads up Catholic University which 
has a branch in Bayamon, was contacted, but he expressed no! 
interest in participation over the proposed facility, giving as ! 
his reason, "the Government of Puerto Rico is a licensee of | 
an educational noncommercial station and they have a fairly | 
large staff which devotes itself exclusively to educational ! 
programing" and Catholic University is doing a program on | 
this Government station. Cavallaro also contacted members | 
of the staff of the University of Puerto Rico but as a result 
of such contacts, no plans were made for participation of 
anyone as representative of the university on any planned 
program of the applicant. 

47. Cavallaro testified that he will program to meet 


expressed desires and interests of the people residing in the 


entire service area of the proposed station. 
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48. In his opinion, in many categories the needs 


throughout the service area are the same. 20/ This determi- 


nation was based on his survey efforts and was reached prior 
to the time he formulated and submitted his program proposal. 

49. According to Cavallaro, there is no line of de- 
marcation between the two population centers and no open 
country; rather it is a continuous built-up area all the way 
from San Juan to Bayamon with heavy populations and con- 
tinuous residential and business areas, consisting of stores, 
houses, industrial complexes, restaurants, gasoline stations, 
and shopping centers. People living in Bayamon shop in San 
Juan and vice versa. 

50. During the course of the hearing, counsel for 
Cavallaro made several admissions on the record in con- 
nection with the relationship between Bayamon and San Juan 
and their respective needs, which are of particular interest 
and importance. For example, he stated that "San Juan is so 
much the center of the island [Puerto Rico] in terms of 
governmental hegemony that the programing needs, which are 
sometimes existent in American cities because of different 
municipal governments and the like, don't apply in San Juan, 
* * * Bayamon is an integral part of San Juan for programing 
* * * If you are going to reach a balanced decision, there is 
not enough here to say there is anything really separate. 
Obviously Bayamon has its own shopping centers, some 
items are more of an interest to Bayamon people than 
others, but on'an overall basis the balance must be struck 


en ne EEE EEE 


Z0 In the language of the proposed findings of the applicant, 
"These surveys established that in programing categories 
such as music, religion, education, and noncommercial spot 
announcements, area interests and program needs are in- 
differential throughout the San Juan metropolitan area.” 
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in saying that people are so San Juan-oriented in the area of | 
Bayamon that we do not believe we can meet the issue as to | 
separate and distinct needs." (Emphasis supplied.) 

51. Counsel for Cavallaro also stated: "I tell you [as 
to issue] 6(a), 6(b), 6(c), as far as we are concerned, we will | 
stipulate there are to our opinion no substantial unsatisfied | 
needs based upon our study of the programing of needs of the | 
Municipio of Bayamon, and we believe that what needs exist | 
are essentially coterminous with the needs of San Juan and 
these needs are being met by existing Bayamon and San Juan | 
stations." (Tr. 992, lines 7-12.) (Emphasis supplied. ) 

52. Of the $180,000 in revenues which Cavallaro esti- | 
mates for the first year of station operation, he believes that 
$80,000 will be derived from retail businesses in Bayamon, | 
principally the large shopping centers situated in the municipio, 
and $100,000 from large retailers and advertising agencies in 
San Juan. He further estimates that not more than 44 percent 
of the total expected revenues will come from Bayamon sources 
and that the balance (56 percent) will come from advertising by 


San Juan agencies and businesses. 
No consideration re Martorell 


53. Cavallaro stated, under oath, that he had not, di- 
rectly or indirectly, paid or promised any consideration in 
connection with the failure of Martorell to complete prose- 
cution of the conflicting application, and its resultant dis- 
missal in accordance with the provisions of section 1.525(c) | 


(1) of the Commission's rules. 
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CONCLUSIONS 


1. The applicant seeks authority to construct and oper - 
ate a new class II standard broadcast station in the Municipio 
of Bayamon, P. R., on 1030 kc, with 10 kw power, unlimited 
time, utilizing the same directional antenna, day and night. 

2. The issue with respect to Cavallaro's financial 
ability to construct and operate his proposed station for 1 year 
is resolved in the affirmative. It is concluded from the fore- 
going findings that the cash requirements for construction and 
first-year operation will be $211,083. This includes the item 
of $81,700 for leveling the transmitter site which has been 
demonstrated to be reasonable in view of the revised proposal 
for this work. ‘To meet the first-year cash requirements of 
$211,083, Cavallaro has available $280,000 in loans, of which 
$100,000 is to be loaned by the San Martin Mortgage & In- 
vestment Corp. As to this corporation, the Commission indi- 
cated the necessity for further information as to whether San 
Martin Mortgage & Investment Corp., possesses sufficient 
liquid assets to enable it to make the loan, and also whether 
there were conditions attached to the loan that would affect 
its availability. It has been clearly shown that no such con- 
ditions exist and that the company has sufficient liquid assets 
to enable it to make the loan as proposed, and it is so con- 
cluded. Cavallaro will also have available $180,000 from a 


loan by the Second National Bank of New Haven, Conn. au/ 


2 


2 This loan commitment from the New Haven bank was first 
shown in a postdesignation amendment to the application and 
is in lieu of a loan from the applicant's father and certain 
funds from the applicant's own assets referred to in the order 
of designation. The New Haven bank loan, like the San Martin 
loan, requires’ no payment of principal during the first year 
of operation. 
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which will be guaranteed by his father. 

3. The plan of financing leaves Cavallaro with a margin 
of $68,917 ($280,000 less $211,083) over and above the cash : 
requirements for the first year. This leaves ample reserve 
to meet any contingency that might arise. Cavallaro also 
estimates revenues of $180,000 for the first year of station 
operation. With more than adequate funds to meet first-year | 
cash requirements without reliance on revenues, it is concluded 
that station revenues need not be relied upon to yield necessary 
funds for the construction and operation of the proposed station 
during the first year. Thus, detailed findings on this aspect © 
and conclusion as to the reasonableness of such estimate | 
would not have any decisional significance. 

4. Anissue was added relative to the sufficiency of the! 
proposed transmitter -site land for the installation of the pro- 
posed directional antenna system. This matter was questioned 
because of cut and fill requirements present under the original 
leveling proposal. The plan for leveling the site was subse- 
quently modified, and it is now clear that there will be no need 
to use property adjacent to the Cavallaro site for lateral sup- 
port of the antenna, or for any other purpose. It is, thus, con- 
cluded that Cavallaro has sufficient land available to him to 
accommodate his proposed directional antenna system. 

5. Issue 2 requires the determination of whether con-_ 
ditions exist in the vicinity of the proposed transmitter site : 
which would preclude satisfactory adjustment and maintenance 
of the proposed directional antenna system; and, ultimately, | 
whether the antenna transmitter site is suitable. As previ- 3 
ously found, there are no conditions in the vicinity of the 
antenna transmitter site which would preclude satisfactory 


adjustment and maintenance of the proposed directional antenna, 


and it is, therefore, concluded that the proposed site is suitable. 
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6. Cavallaro’s main studio will be at his transmitter 
site in Bayamon and he will have an auxiliary studio in San 
Juan. He plans to originate a majority of the programs at 
the main studio. It is concluded that Cavallaro's proposal 
complies with the provisions of sections 73.30 and: 73.31 of 
the Commission’s rules for a standard broadcast station 
assigned to San Juan, as well as one assigned to Bayamon. 

7. The Municipio of Bayamon, with a population of 
72,221, is a part of the San Juan metropolitan area. The 
urbanized portion of the municipio has a population of 41,731, 
including 15,109 persons residing in the pueblo or town of 
Bayamon. Bayamon, P-R., has two AM and two FM radio 
stations assigned to it. The city of San Juan (population 
432,377) has nine AM, seven FM and four TV stations assigned 
to it. The proposal will serve 1,246,312 persons residing in 
an area of 1,290 square miles during the daytime. Eight 
standard radio stations presently serve all of the rural area 
therein; 27 stations serve portions thereon, with a minimum 


of 15 and a maximum of 25 serving any one portion thereof. 


From eight to 17 stations serve the urban areas therein. 


Twelve stations serve all of the Municipio of Bayamon during 
the daytime; six others serve portions thereof, with a mini- 
mum of 13 anda maximum of 16 stations serving any one 
portion. At night, the proposal would be limited to its 3.44- 
mv/m contour and would serve 945,120 persons in an area 

of 668 square miles. 22/ Three stations now serve all of 


such area; 17 serve portions thereof, with a minimum of 
se a 


ze The area between the 2.5-mv/m and the 3.44-mv/m 
contours represents 6.4 percent of the population and 18.2 
percent of the area within the normally protected (2.5 mv/ 
m) nighttime contour. 
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four and a maximum of 16 serving any one portion. From six! 


to 15 stations render primary service to the urban areas 
therein. Eight stations serve all of the Municipio of Bayamon 
at night; five others serve portions thereof, with a minimum | 
of nine and a maximum of 13 stations serving any one portion: 
thereof. 
8. The proposed 25-mv/m contour would encompass 
79.5 percent of the area of the Municipio of Bayamon and 
cover all of the business and industrial areas therein. The 
daytime 5 mv/m and the nighttime 3.44 mv/m (interference 
free) contours would cover all of the municipio. Day and night, 
the proposed 25-mv/m contour would encompass all of the city 
of San Juan. It is, therefore, concluded that the proposal meets 
all of the technical requirements of section 73.188(b) (1) and | 
(2) of the Commission's rules with respect to a station assigned 
either to Bayamon or the city of San Juan. 
9. No payment has been made or promised and no circum- 
stance. or action has been shown to exist in connection with | 
the failure of Luis Prado Martorell to complete prosecution of 
his application which reflects in any way adversely on Cavallaro 
or which would otherwise constitute a bar to the grant of the | 
instant application. | 
10. There remains for determination the question of 
whether Cavallaro's operation will realistically provide a 
local transmission service for Bayamon, his specified station 
location, or for San Juan, the larger community encompassed 
by his 5-mv/m proposed service contour. Issue 6 23 / sas | 
does issue 7 — has its roots in the Commission's Policy : 
Statement on Section 307(b) Considerations for Standard 


eo Text of all issues set forth on pp. 1-4, supra. 
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Broadcast Facilities Involving Suburban Communities, re- 
leased December 27, 1965 (FCC 65-1153), 6 R.R. 2d 1901, 
reconsideration denied, 6 R R. 2d 1908 (1966). There the 
Commission pointed out that as power and coverage are in- 
creased to serve larger numbers of persons, stations in 
metropolitan areas often tend to seek out national and region- 
al advertisers and to identify with the entire metropolitan area 
rather than with the particular needs of the specified communi- 
ty; and it would be Commission policy in the future, under 
section 307(b), to examine every application for new or im- 
proved standard broadcast facilities to determine whether the 
applicant's proposed 5-mv/m daytime contour would penetrate 
the geographic boundaries of any community with a population 
of over 50,000 persons and having at least twice the population 
of the applicant's specified community, and when such con- 
ditions exist, a presumption will attach that the applicant real- 
istically proposes to serve the larger community rather than 
his smaller specified community. 

11. The policy statement further provided that where 
the aforementioned presumption attaches, the applicant will 
be required to'rebut the presumption; and, thus, in addition 
to the usual 307(b) evidence concerning the independence of 
a suburb from!its central city, an applicant will be expected 
to adduce evidence at the hearing showing the extent to which 
he has ascertained that his specified community has separate 
and distinct programing needs and to show the extent to which 
his program proposal will meet the specific unsatisfied pro- 


graming needs of his specified community, as well as the 


extent to which the specified community's needs are met by 
existing standard broadcast stations. Such an applicant 
would also be expected to adduce evidence as to whether the 
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projected sources of advertising revenues within his specified 
community are adequate to support his proposal as compared 
with revenues from all other areas. It was also pointed out 
that if an applicant sustains his burden under the specified 
issues and rebuts the presumption, he will be treated as an 
applicant for his specified community and accorded all con- 
siderations which flow therefrom; if not, "he will be treated 
as an applicant for the larger community" and required to 
meet all of the technical provisions of the rules for stations 
assigned to such larger community. An applicant who meets | 
those technical requirements will be permitted to prosecute | 
his proposal as if he were an applicant for the larger com- 
munity. 

12. The Broadcast Bureau argues that the technical 
aspects of the proposed operation tend to fortify the pre- 
sumption that this application must be considered realistically 
as one for the central city of San Juan rather than for Bayamon, 
pointing out that the applicant will use 10 kw power, with a di- 
rectional array which produces a field of 25 mv/m over the 
entire city of San Juan, and urging that, if the total intent were 
to provide a local transmission service for Bayamon, then ! 


such mode of operation would not have been necessary or, 


considering the expense of operating directionally with higher: 


power, even desirable. On the other hand, Cavallaro urges 
that the proposal's 5-mv/m coverage of San Juan "was an 
inevitable consequence of applicant's observance of Com- 
mission direction," contained in the public notice of cutoff 
date for filing applications in connection with the Martorell 


24/ 


application. — 


ce The evidence establishes that Cavallaro's application had | 
to be tailored to satisfy the requirements of a Commission 
(Cont'd) 
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13. It has been found -- and, in fact, admitted by the 
applicant -- there are no substantial programing needs of 
Bayamon separate and distinct from those of San Juan; and, 
based upon applicant's study of the programing needs of 
Bayamon, there are no substantial unsatisfied needs of 


Bayamon and guch needs as do exist are essentially cotermi- 


nous with those of San Juan and are being met by existing 
Bayamon and San Juan stations. Furthermore, according to 
the applicant's own estimate, only 44 percent of the revenues 
expected from the first year of operation will be derived from 
Bayamon businesses and the remainder (56 percent) from San 
Juan businesses and agencies. These factors, coupled with 
the high-signal coverage of San Juan, compel the conclusion 
that the proposal will not realistically provide a local trans- 
mission facility for Bayamon, and Cavallaro has, therefore, 
failed to sustain his burden of proof necessary to rebut the 
presumption contemplated by the policy statement and spe - 
cifically placed at issue in this proceeding under issue 6. 

On the contrary, the proposed station would, it appears, 
realistically provide a local transmission facility for San 
Juan, the central city in the metropolitan area in which 
Bayamon is located. 

14. As has already been shown, the proposal places a 
signal far in excess of 5 mv/m over the entire city of San 
Juan. It has been further shown that the proposal meets the 
requirements of sections 73.30, 73.31, and 73.188(b) (1) and 
24 (Contd) public notice, which did not permit him unlimited 
latitude in blocking out the technical aspects of his proposal. 
Cavallaro urges that, since, the Martorell application against 
which his application was directed, proposed high power with 


attendant broad coverage, his application as it now stands 
should be granted ex post facto presumptions aside. 
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(2) of the rules for a station assigned to San Juan, as well as | 
for one assigned to Bayamon. 
15. Cavallaro's position that the policy statement, supra, 
is not, or should not be, applicable to his proposal is untenable. 
He urges that such statement was formulated in response to : 
allocation considerations arising in the continental United 
States whose governmental structure differs from the ma- 
chinery of government in the Commonwealth of Puerto Rico, 
that there is no showing that the reason for the rule embodied 
in the policy statement has any roots in Puerto Rico, that the: 
record is to the contrary, in that, it shows "Puerto Rico to be 
an integrated, homogeneous, and unitary socioeconomic and | 
governmental entity."" In this connection, he lists numerous | 
departments of the Commonwealth of Puerto Rico which have | 
headquarters in San Juan, the capital of the Commonwealth, 
and furnish services Commonwealthwide, relating to the oper- 
ation of the public school system, health, housing and urban | 
renewal, public assistance, utilities, planning, labor, etc. 
Cavallaro also argues that the presumption contained in the 
policy statement, supra, "with its retroactive invalidation of | 
the application as a Bayamon proposal was adopted without | 
notice to the applicant and without according him the oppor - ! 
tunity which was extended to other applicants before the Com, 
mission of participation in the proceeding which spawned the | 
"policy statement’." | 
16. The Commission specifically found that the public | 
interest required the application of the policy enunciated in | 
its policy statement, supra, to "all pending applications as 


well as to those filed in the future, whether opposed or not, | 


since it will materially assist us in making fair, efficient, 
and equitable allocations of standard broadcast facilities in 
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metropolitan areas." See memorandum opinion and order in 
T. J. Shriner (FCC 68-130), released February 14, 1968. 

17. The Broadcast Bureau suggests three alternatives 
for the disposition of the application: (1) That the applicant 
amend his proposal to specify San Juan as a station location; 
(2) that the applicant amend to propose a truly local Bayamon 
facility with coverage appropriate for such operation; or (3) 
that the application be denied. It is the position of the Bureau 
that should the first alternative be adopted and the application 
amended to specify San Juan, rather than Bayamon, as a station 
location, such amendment would constitute "a major amendment 
of his application, requiring removal from hearing and return 
to the processing line." No citation of authority or precedent 
is cited in support of such position. This is of particular 
interest when it is noted that the second of the alternatives 
suggested by the Bureau would also require a substantial 
amendment of'the application, including the engineering pro- 
posal, but necessity for return to the processing line under 
those circumstances is not urged. The applicant urges that 
his application either should be granted outright, or upon con- 
dition that the proposal be amended "to specify the larger com- 
munity [San Juan] as his station location.'’ The applicant has 
expressed strong disagreement with the Bureau's position, 
that amendment of his application to change station location 
to San Juan would necessitate return of the application to the 
processing line. 


18. The rules relating to amendment of applications in 


hearing status are not inflexible. Amendment and retention 


in hearing have been permitted in numerous cases as, for 
example, those involving TV or FM applications where there 
have been changes by the Commission in its allocation tables; 
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likewise, applicants in hearing status affected by a new policy 
consideration such as the new financial ability test enunciated 
in Ultravision, 1 FCC 2d 544 and 5 R.R. 2d 343 (1965), and | 
subsequent Clarification Notice, 1 FCC 2d 550, 5R.R. 2d 349. 
After the enunciation of that policy, applicants for AM, FM and 
TV facilities in hearing status were permitted to amend their 
applications with respect to programing, as well as financial | 
plans. It is true that, in many of such cases, the Commission 
specifically afforded the right to amend to conform with a new 
policy statement or allocation order. Other applications over 
the years have been permitted to amend, even though no new 


policy or allocation was involved, and remain in hearing 


status. As early as 1953, in a proceeding involving competing 


applicants (Telanserphone, Inc., et al., docket 9847, et al., 
FCC 53-358), the Commission en banc, after an initial de- 
cision had been issued, vacated and set aside such decision, | 
reopened the record and remanded the proceeding to the 
hearing examiner; and, on its own motion, granted one of the : 
applicants leave to amend its application to change the speci- 
fication of the antenna height of the proposed station which 
substantially affected the coverage of the station and further | 
ordered that "ifin proper form, said amendment shall be 
accepted by the Commission's license section." Such 
amendment did not grow out of any new policy of the Com- 
mission, but was for the purpose of permitting an applicant 
to correct an error in his application which could have or 
should have been known to him long before. 

19. The language of the Commission contained in the 
policy statement, supra, indicates clearly the right to amend 
an application in hearing status to reflect a change in station 
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location, even where competitive applications are involved, 
and remain in hearing status. The language in paragraph 11 
of such policy statement is controlling, and it spells out the 
course of action open to an applicant for a suburban com- 
munity station caught under the new policy, including neces- 
sity for amendment during the hearing process to change 
station location under circumstances such as are found in 
this proceeding. Such course of action does not require re- 
moval from hearing status and return to the processing line, 
as is argued by the Broadcast Bureau. To construe otherwise 
the specific language hereinafter quoted would result in its 
nullification. In the words of the Commission, "if the appli- 
cant fails to rebut the presumption, he will be treated as an 
applicant for the larger community and required to meet all 
of the technical provisions of our rules, including sections 
73.30, 73.31, and 73.188(b)(1) and (2), for stations assigned to 
that larger community. An applicant who meets those techni- 
cal requirements will be permitted to prosecute his proposal 
as if he were an applicant for that larger community." (Foot- 
note omitted; emphasis supplied.) The Commission also 
pointed out that as an applicant for the larger community, “he 
will be accorded only the section 307(b) preference to which 


that larger community is entitled and will be granted only upon 


the condition that he amend his application to specify the larger 
community as his station location.” (Emphasis supplied.) 


This language certainly does not contemplate that the amended 
application must be removed from hearing and returned to the 
processing line. 

20. No case has been cited, or found during research 
on this matter, where an application has been amended and 


as a result returned to the processing line under conditions 
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and circumstances growing out of the policy statement, supra. 
In fact the only cited case involving an amendment growing out 
of the new burden imposed on suburban applicants is that of | 
Sleighter, et al., 3 FCC 2d 646, 8 R.R. 2d 23 (1966), affirmed, 
6 FCC 2d 662 (1967), where an applicant was permitted to 
amend to reduce power from 5 kw to 1 kw, after the hearing 
record had been closed, for the purpose of avoiding issues 
flowing from the Commission's new policy statement relating | 
to applications for suburban facilities. There, the amendment 
was permitted over the protests of competing applicants and : 
the application retained in hearing status. The applications 
in that proceeding had not only been filed long prior to the 


adoption of the policy statement, supra, but the hearing in the 


proceeding had been completed prior to such date. One of the 
competing applicants petitioned to enlarge the issues to en- 
compass the new policy considerations and soon thereafter 
the applicant against which the petition was directed filed a 
petition for leave to amend to reduce power in order to 
eliminate the possibility of its 5-mv/m signal reaching the 
so-called central city. The amendment was permitted and, 
on appeal, the Review Board affirmed such action. In its 
affirmation, the Review Board,pointed out, "the absence of 
any definitive statement concerning amendments in the section 
307(b) policy directive does not mean that pending applications 
have no right to amend. In such circumstances, amendments 
are to be governed by the good cause requirements of section 
1.522(b) of the rules." (Footnote omitted.) The policy 
statement, supra, contains no reference whatever to the 
treatment of amendments of applications in hearing status 
which seek to reduce power for the purpose of avoiding the 
presumption which attaches under the new policy relating to : 
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proposals for stations in suburban communities, as was done 
in the Sleighter case; whereas, there is clear and unequivocal 
language with respect to the treatment to be accorded appli- 
cants in the position of Cavallaro in the instant proceeding. 

21. The applicant has been found by the Commission to 
be qualified to construct and operate the proposed station, ex- 
cept as indicated by the specified issues; and all such issues, 
except that with respect to the presumption relating to station 
location, have been resolved in favor of the applicant. 

22. Upon consideration of the entire record, the fore- 
going findings and conclusions, and the policy statement on 
section 307(b) Considerations for Standard Broadcast 
Facilities Involving Suburban Communities, supra, it is con- 
cluded that the public interest, convenience and necessity 
will be served by a grant of the Cavallaro application, subject 
to the conditions hereinafter set forth. Under such policy 
statement, an applicant that fails to rebut the presumption 
that its proposal is for the suburban community and yet 
meets all of the technical provisions of the rules of the Com - 
mission, including sections 73.30, 73.31, and 73.188(b) (1) and 
(2), for a station assigned to the larger community, will be 
permitted to prosecute his proposal as if he were an appli- 
cant for the larger community, but will be granted only on the 


condition that he amend his application to specify the larger 


community as his station location. Here the applicant has 


failed to rebut the attached presumption, but his proposal 
does meet fully all of the applicable technical provisions of 
the rules for a station assigned to the central city. Ac- 
cordingly, the application should be granted, subject to the 
specific condition that he amend his application to specify 
San Juan as his station location, in conformity to the course 


of action set forth in the policy statement. 
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It is, therefore, ordered, That unless an appeal tothe 
Commission from this initial decision is taken by a party to | 
the proceeding or the Commission reviews the initial decision 
on its own motion in accordance with the provisions of section 
1.276 of the rules, the application of Augustine L. Cavallaro, 
Jr. (BP-16182), for a construction permit for a new class II | 
standard broadcast station to operate on 1030 kc, 10 kw power, 
unlimited time, using the same three-tower directional antenna, 


day and night, Be and the same Is hereby granted, subject to | 


the following conditions: 

(1) That the applicant timely file a petition for leave to | 
amend his application to specify the station location as San 
Juan, rather than Bayamon, P.R., in conformity with the 
course of action enunciated in paragraph 11 of the policy 
statement on section 307(b) Considerations for Standard 
Broadcast Facilities Involving Suburban Communities. 

(2) Painting and lighting of the proposed antenna system 
shall be in accordance with paragraphs 1, 3, 12, 21, and 22 of 
FCC Form 715. 

(3) Inthe event that interference is caused to the Com- 
mission's monitoring facilities in the vicinity of Sabana Seca, 
P.R., or to any other U. S. Government facility, immediate 
remedial action shall be taken to eliminate the problem 


involved. 


FCC 69R-33 


DECISION 


(Adopted January 16, 1969) 


BY THE REVIEW BOARD: BERKEMEYER, PINCOCK AND 
SLONE. 

1. This proceeding involves the application of Augustine 
L. Cavallaro, Jr. (Cavallaro), requesting a construction per - 
mit for a new class II standard broadcast station at Bayamon, 
P.R. By memorandum opinion and order, FCC 66-866, 5 
FCC 2d 138, the Commission designated this application for 
hearing, together with that of the then pending mutually ex- 
clusive application of Luis Prado Martorell (docket No. 


16890), L on site suitability and financial issues as to 


Cavallaro, and areas and populations, suburban community, 
section 307(b) and contingent comparative issues as to both 
applicants. A'site availability issue as to Cavallaro was 
subsequently added by the Board (memorandum opinion and 
order, FCC 67R-67, 7 FCC 2d 73, released Mar. 1, 1967). 

2. Inan initial decision, FCC 68D-17, released Febru- 
ary 27, 1968, Hearing Examiner Elizabeth C. Smith resolved 
all outstanding issues, except that relating to the suburban 
community presumption, in favor of the applicant. With 


respect to this issue, the examiner concluded that Cavallaro 


ES 


7 The Martorell application was subsequently dismissed 


in hearing on Mar. 9, 1967, for failure to prosecute. 
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| 
had failed to rebut the suburban community policy statement | 


presumption; 2/ that it appeared that the applicant realistical- 


ly proposed a local transmission facility for San Juan; and 
that the proposal satisfied the technical requirements of 
section 73.30, 73.31 and 73.188(b)(1) and (2) of the rules for | 
a station assigned to San Juan. The examiner therefore pro- 
posed to grant Cavallaro's application subject to the condition 
that the application be amended to specify San Juan as the 
station location. The proceeding is presently before the Re- 
view Board on exceptions filed by the Broadcast Bureau. 
Various interlocutory pleadings were subsequently filed by 
the Bureau and Cavallaro, requesting specific Board action | 
in light of the Commission's recent suburban community 
policy statement clarification, 13 FCC 2d 391, 13 R.R. 2d 
1901 (1968). The Board has reviewed the initial decision 

in the light of the exceptions, its examination of the record, 


| 


the interlocutory pleadings and the oral arguments presented 
before a panel of the Board on November 12, 1968; and, con- 
curs and adopts the examiner's findings (as corrected by : 
Bureau exceptions 1 and 2) and conclusions on all issues in 
this proceeding except those which relate to the examiner's | 


| 


ultimate grant of Cavallaro's application as a San Juan 


station. 
3. The Bureau's four major exceptions (exceptions 3 


to 6) 3/ are directed to statements of the examiner which 


2 Policy statement on Sec. 307(b): Considerations for 
Standard Broadcast Facilities Involving Suburban Communi- 
ties, 2 FCC 2d 190, 6 R.R. 2d 1901 (1965), reconsideration 
denied 2 FCC 2d 866, 6 R.R. 2d 1908 (1966). 


: Broadcast Bureau exceptions 1 and 2 are corrective and 
supplementary and are dictated by the record. 
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either assert or are based upon the premise that the amended 
application should not be removed from hearing status and re- 
turned to the processing line. 4/ In exceptions filed at a time 
when V. W. B., Inc., 13 FCC 2d 400, 13 R. R. 2d 487 (1968), 
was still under Commission consideration, the Bureau con- 
tended that the Commission's action therein would be con- 
trolling in the instant case. In reply, Cavallaro argued that 
V. W. B., Inc., would not be determinative and that this fact 
was recognized by the Board in its refusal to grant the 
Bureau's request for an extension of time in which to file ex- 
ceptions until the Commission disposed of V. W. B., Inc.'s 
application for review (order, FCC 68R-190, released May 3, 
1968). 

4. On June 12, 1968, the Commission adopted its memo- 
randum opinion and order in V. W. B., Inc., supra, holding that 
a lone applicant, V.W.B., Inc., was improperly relying on pro- 
visions of the suburban community policy statement to obtain 
a grant for a community, other than the station location speci- 
fied in the application, ina manner which would not otherwise 
be permitted under the rules. Inasmuch as the applicant had not 
"categorically disclaimed” any further intention to prose - 
cute its application for the station location it had originally 
specified, the Commission gave the applicant a final oppor - 
tunity to elect whether it would make a showing under the 
suburban community issue or would amend its application to 


specify the larger community. If the latter alternative was 


: Specific reference is made to pars. 13, 19, 20, and 22 of 
the examiner's conclusions. 
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selected the Commission directed the examiner to remove the 


application from hearing and return it to the processing line. 
On the day V.W.B., Inc., was adopted the Commission also 
issued its policy statement clarification, which states, in part, 
that: 


Where a lone applicant originally proposed to 
serve a smaller community and subsequently seeks 
an authorization for the nearby larger community, 
he will be required to petition to amend his appli- 
cation to specify that larger community. If the 
amendment is granted, the application will be re- 
moved from hearing, returned to the processing 
line, assigned a new file number, and the applicant 
will be required to comply with all of the provisions 
of our regulations and policies for that larger com- 
munity before his application will be granted. 


5. On July 11, 1968, the Bureau filed a pleading entitled 
"Petition for Review Board Action" -- the first in a series of 
interlocutory pleadings to be filed by the parties to this pro-) 
ceeding. The Bureau argued that, pursuant to V.W.B., Inc., 
supra, and the policy statement clarification, supra, Cavallaro, 
as a “lone applicant,"’ should be directed to indicate (within 
10 days) whether he proposed to amend his application to 
specify San Juan as his principal community. The Bureau — 
contends that if Cavallaro fails to notify the Board of his in- | 
tention to amend or fails to amend (within 30 days), the appli- 
cation should be summarily denied but if, within the pre- | 
scribed period, he amends his application to specify San 
Juan, the application should be returned to the processing 
line. A motion to dismiss the Bureau's petition was filed by 
Cavallaro on August 1, 1968, requesting that the Bureau's 
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pleading be dismissed as unauthorized or, in the alternative, 
be accepted as a supplement to the Bureau's brief in support 
of exceptions to the initial decision; and, should the latter 
alternative be utilized, Cavallaro asks Board consideration 
of a forthcoming supplemental reply. On August 12, 1968, the 
Bureau filed an opposition to the Cavallaro motion to dismiss. 
The Bureau argues that its petition is not unauthorized because 
“there is nothing in the rules which forecloses a party to a 
proceeding from filing at any time a plea for special action by 
the authority before whom or before which the proceeding is 
pending.” Ina reply, filed August 29, 1968, Cavallaro indicates 
that he has "reconsidered his position" and is now of the opinion 
that the Board may consider the merits of the Bureau's "Pe- 
tition for Review Board Action” provided Cavallaro’s supple- 
mental reply is also considered; said reply was filed on 
September 13, 1968. 

6. In its supplemental reply, Cavallaro maintains that 
V.W.B., Inc., is factually distinguishable from the instant 
case and that the policy statement clarification is inapplicable. 
Contending that his status as a "lone applicant" was the un- 
avoidable result of the unsolicited and unexpected withdrawal 
of Martorell, Cavallaro submits that he could have originally 
applied for the larger community under the Martorell cutoff 
notice ~ since the application, although specifying Bayamon, 
met all of the technical requirements for San Juan; that no 
other applicant was precluded from filing its proposal pur - 
suant to this notice because Cavallaro filed the day before the 
cutoff date; that he has already ascertained the programing 


° On Mar. 19, 1964, the Commission released a cutoff 
notice (FCC 64-233), which announced the Commission's 
intention to accept applications "specifying substantially the 
same facilities" as Martorell. 
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needs and interests of both Bayamon and San Juan and has 
found no significant differences; that the Commonwealth of 
Puerto Rico is sui generis in its political and socio-economic 
structure in that the city-suburb distinctions and relationships 
which exist in the U.S. mainland are inapposite in Puerto Rico; 
and that this applicant continues to propose a facility to serve 
the common broadcast needs of Bayamon and San Juan. Thus, 
Cavallaro avers, the problems which the clarification was 
designed to obviate; i.e., failure to meet the technical re- 
quirements for the larger city before the application is ac- 
cepted for filing, failure to make a suburban showing for the 
larger community, and the discouraging of other applications 
for the larger or another community, are not present here. 

In addition, Cavallaro argues that almost 5 years have been 
devoted to the prosecution of this application; that his other | 
radio station (WTTT, Amherst, Mass.), has been sold; and 
that further litigation with respect to this application would 
constitute an unreasonable financial burden. On September 
20, 1968, the Bureau filed a motion to strike Cavallaro's 
supplemental reply as an unauthorized pleading. The Bureau 
requested that in the event the supplemental reply is not 
stricken by the Board, the Bureau be authorized to file a 
response directed to the merits of the supplemental reply. 
Cavallaro filed an opposition to this motion on October 3, 
1968. Pursuant to Board order, FCC 68R-443, released 
October 22, 1968, the Bureau filed final comments on October 
24, 1968. The Bureau there characterizes Cavallaro’s con- | 
duct as a "classic illustration" of an attempt to secure a 
grant by any means possible, without prior compliance with | 


Commission requirements applicable to a San Juan proposal, 
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7. Cavallaro's argument that the absence of the tra- 
ditional city-suburb relationship in Puerto Rico renders the 
policy statement presumption inapplicable, must be rejected. 
In addition to Cavallaro's failure to except to the examiner's 
specific rejection of this contention, the Board finds nothing 
in the designation order of this proceeding, the policy 
statement, or the clarification which supports the assertion 
that the communities in the San Juan, P. R. area are or should 
be exempt from the operation of the Commission's suburban 


community policy. 6/ Finally, the arguments raised in 


Cavallaro’s supplemental reply fail to justify a departure 
from the application of our traditional standards. While as a 
“central city,” San Juan may exert a degree of influence over 
other proximate communities, such a circumstance does not 
appear to be significantly dissimilar to the traditional "main- 
land" experience, and a different standard is therefore not 
warranted in the instant case. 

8. In our view, the procedural circumstances of this 
case bring it within the ambit of the policy statement clarifi- 
cation. Thus, Cavallaro, a lone applicant v/ who has failed to 
rebut the policy statement presumption and who meets the 
technical requirements for the larger community, will, if it 
files the required amendment, be in the position of seeking a 
grant for the larger community without prior compliance with 


all applicable Commission rules and policies. While Cavallaro 
2 eS 


c In another context, the Commission has drawn no distinction 
in the applicability of its policies to communities in the San 
Juan area. Island Teleradio Service, Inc., 30 FCC 52, 55, 


adopted Jan. 11, 1961. 


¢ The competing applicant, Martorell, had been dismissed 
for failure to prosecute prior to the time Cavallaro made 
his evidentiary showing under the policy statement issues. 
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argues that his status as a lone applicant was "unsolicited 
and unexpected," it is nonetheless clear that at all critical 
states of this proceeding Cavallaro was able to prosecute his 
application without particular concern for the comparative 
strength and merit of his proposal. Thus, after the Martorell 
withdrawal, Cavallaro suffered no comparative disadvantage | 
in conceding that the policy statement presumption could not | 
be overcome. In addition, there is no indication in the clarifi- 
cation or since that it is not to be applied if a proceeding, at 
its inception, involved multiple parties. — | 

9. Cavallaro has recently argued that he has been 
"forced, coerced, [and] compelled to amend for San Juan” 
and that he continues to be "interested in a grant for Bayamon." 
However, this applicant's present protestations can be accorded 
little weight when it is recognized that not only did Cavallaro 
previously fail to express displeasure with his station location 
by excepting to the examiner's recommended San Juan grant, 
but additionally took no exception to the examiner's conclusion 
that the "proposed station would, it appears, provide a local : 
transmission facility for San Juan, the central city in the | 


metropolitan area in which Bayamon is located." ss 


8 While it was recognized in the clarification that the oe 
stances discussed herein could arise in a multiple applicant | | 
proceeding, the Commission found it more appropriate to 
reserve judgment on the procedure to be followedin such. 
circumstances until the specific facts were under consider -_ 
ation. 


: With respect to the examiner's resolution of the suburban 
community issue the Board notes that counsel for Cavallaro | 
concluded on the record that -- 

“there are to our opinion no substantial unsatisfied needs 
based upon our study of the programming needs of the 
Municipio of Bayamon, and we believe that what needs exist | 
are essentially coterminous with the needs of San Juan and 

(Cont'd) | 
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10. Viewing Cavallaro as a San Juan applicant, as is 
required by the record, neither the application which was 
accepted for filing and designated for hearing, nor amendments 
thereto, nor the'evidentiary showing demonstrate that he has 
complied with the various Commission rules and policies 
applicable to such a proposal. Thus, Cavallaro has not given 
prior notice of his intention to serve San Juan so that, at least 
technically, interested parties might have an opportunity to 
propose service for the same or a needier community (1 day 


remained for filing applications prior to the cutoff date), or 


to object to the proposed service. More importantly, however, 
the record fails to indicate that Cavallaro has sufficiently 
investigated the programing needs and interests of San Juan, 
or that he proposes to meet such needs and interests. No 
issues relating to San Juan programing needs were specified 
in this proceeding and the examiner made no finding and drew 
no conclusion as to Cavallaro's efforts in this regard. Asa 
result, there isia dearth of evidence in the record as to 


9 (Cont'd) these needs are being met by existing Bayamon 


and San Juan stations."" Tr. 992. 


Although, at oral argument, counsel for Cavallaro attempted 
to show a contradiction between such statements and the 
hearing record, the Board remains unpersuaded that Cavallaro 
has demonstrated that any substantial, unsatisfied needs exist 
in either Bayamon or San Juan. In this regard, the Board notes 
the examiner's findings that all urban areas within the pro- 
posed service area now receive a minimum of eight anda 
maximum of 17 daytime primary services; and the rural 
portions of such area are served by a minimum of 15 anda 
maximum of 25 daytime services. At night, a minimum of 
four and a maximum of 16 stations serve any one portion of 
the proposed nighttime interference-free contour; and a 
minimum of nine and a maximum of 13 stations serve any 

one portion of the municipio of Bayamon. 
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Cavallaro's efforts to ascertain San Juan programing needs 
or his attempts to program to satisfy such needs. The scant | 
data in the record concerning the city of San Juan is merely 
the byproduct of Cavallaro's expressed desire to ascertain 
Bayamon programing needs. Thus, for example, only a 
minority of the questionnaires utilized by Cavallaro were, in | 
fact, completed by San Juan residents 10/ In addition, the 
record fails to disclose any substantial efforts made by this 
applicant to contact San Juan community civic, social or 
religious leaders. Therefore, the Board is unable to de- 
termine whether Cavallaro has made sufficient efforts to 


ascertain San Juan programing needs or whether he proposes 


to meet such needs and interests. 
11. One final comment is warranted. Cavallaro argues 
that the clarification requirement that certain applications be 
returned to the processing line "* * * is a pretty bad ball 3 
game when in the fourth quarter the rules are changed.” 
Be that as it may, the Board, having concluded that the 
clarification is applicable here, is in no position to alter its : 
provisions. Moreover, Cavallaro has been on notice since 
his application was designated for hearing that his intention to 
serve a community of 15,109 persons with a 10 kw, direction- 
alized operation which would place a 25-mv/m signal day and 
night over all of a city of approximately 432,000 was not being 
accepted without proof. 11/ The burden imposed on an appli-. 


cant in these circumstances remains unchanged; it is only the 


: Although Cavallaro alleges in his supplemental reply that 
"more than half of the questionnaires seemingly were com- | 
pleted by San Juan residents," the Board's review of the 
record reveals that of the 71 questionnaires produced at 
hearing, only 21 were authored by San Juan residents. 


i The Policy statement on sec. 307(b): Consideration was 
adopted Dec. 22, 1965, 2 FCC 2d 190, over 9 months before 
the designation order herein. 
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consequences of his failure to meet this burden which have 
been amplified by the clarification. When Martorell's appli- 
cation was dismissed, Cavallaro, by the evidentiary record 

he made, abandoned any serious pretense of being a Bayamon 
applicant and, contrary to the contention made at oral argu- 
ment, virtually conceded that this proposal would now be for 
San Juan. By this action, which could be viewed as a de facto 
amendment of his application, any equitable claim he may have 
had to exemption from the clarification procedures was lost. 
As previously noted, the examiner concluded that "the pro- 
posed station would, it appears, realistically provide a local 
transmission facility for San Juan * * *," and granted the 
application subject to a condition that it be amended to specify 
San Juan as the station location. No exceptions were addressed 
to that conclusion or to the conditional grant. If, at this 
juncture, Cavallaro is compelled to go through the prehearing 
processing procedure again, this consequence is, in part, a 


result of his own action. 12, 


12. For the reasons stated herein, the exceptions filed 
by the Broadcast Bureau are hereby granted. Cavallaro will 
be required to notify the Board within 10 days of the release 
date of this decision whether he proposes to amend his appli- 
cation to specify San Juan, P.R., as his station location; and 
if such amendment is filed within 30days of the release of this 


= In addition, to the extent that Cavallaro bemoans the long 


duration of this| proceeding or characterizes the hearing pro- 
cess as a "treadmill procedure from which there is no ulti- 
mate escape save denial," the Board notes that the evidence 
which requires that this application be returned to the pro- 
cessing line cannot be outweighed by Cavallaro's private 
interests because of the long pendency of this proceeding. 
See The Tidewater Broadcasting Co., 12 FCC 2d 471, 12 

R.R. 2d 1133 (1968); Northern Indiana Broadcasters, Inc., 


13 FCC 2d 546, 13 R.R. 2d 615 (1968). 
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decision, the application will be returned to the processing 
line. 18/ If the applicant fails to indicate within the 10-day 
period that it will amend, or if having indicated that it will 
amend, fails to file such amendment within 30 days of the 
release of this decision, the application will be denied. 

13. Accordingly, IT IS ORDERED, That the petition for | 
Review Board action, filed July 11, 1968, by the Broadcast 
Bureau, IS GRANTED; that the motion to dismiss "Petition 
for Review Board Action," or for alternative relief, filed 
August 1, 1968, by Augustine L. Cavallaro, Jr., IS DENIED; 
that the motion to strike, filed September 20, 1968, by the 
Broadcast Bureau, IS DENIED; and 

14. IT IS FURTHER ORDERED, That Augustine L. 
Cavallaro IS AFFORDED 10 days from the release date of 
this decision in which to notify the Review Board as to whether 


he intends to file, within 30 days from the release date herein, 


an amendment to specify San Juan as his principal city location. 
| 


Donald J. Berkemeyer, Member. 
15 F.C.C. 2d 


; hs ee nea Se ae PR ar aa gS 

In light of the action taken herein, Cavallaro will then be 
given an opportunity to submit an additional amendment if 
he chooses to modify his San Juan proposal. 


DOCKET NO. 16891 
File No. BP-16182 


PETITION FOR LEAVE TO AMEND 


Augustine L. Cavallaro, Jr., by his attorneys, respectfully 
petitions the Commission for leave to amend his application in 
accordance with the attached amendment up-dating Applicant's 
biographical data. In support hereof Cavallaro shows as 
follows: 

1. The annexed amendment as purely corrective; it 
merely up-dates the application by supplying information 
about Cavallaro’s present employment. To be sure, given 
the issues in this proceeding, the amendatory information 
is of no decisional significance. Even so, it will keep the 
record in this proceeding current with respect to Cavallaro's 
biographical materials. 

2. Grant of the amendment in no way will impede the 
orderly dispatch of this proceeding or affect the issues 
therein. Moreover, it will prejudice no one. 

WHEREFORE, it is respectfully submitted that the 


amendment should be granted. 
, AUGUSTINE L. CAVALLARO, JR. 
By /s/ Jerome S. Boros 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 

New York, New York 10020 

His Attorneys 


August 14, 1969 


BP-16,182 
Bayamon, Puerto Rico: 


AMENDMENT TO APPLICATION 
TO THE FEDERAL COMMUNICATION COMMISSION: 


Augustine L. Cavallaro, Jr., applicant for a new standard 
broadcasting station in Bayamon, Puerto Rico, amends his 
application to reflect his employment by Tele-San Juan, Inc., 
as General Manager of Station WTSJ, Channel 18, San Juan, — 


Puerto Rico. 


AUGUSTINE L. CAVALLARO, JR. 


/s/ Augustine L. Cavallaro, Jr. 
pro se 


Dated: August 9, 1969 
[Certificate of Service] 


APPENDIX 3 
TO 
CAVALLARO'S PETITION FOR REVIEW 


(Filed March 14, 1969) 


a e-TEEEEEUEET GEESE TeDEEEEEEEREEEEEEEEE 
Serge Bergen Consulting Engineer 


DOCKET NO. 16891 
EXHIBIT NO. 19A 


BACKGROUND OF PROPOSAL 


The instant engineering proposal has been prepared on | 


behalf of Augustine L. Cavallaro, Jr., pursuant to his re- 
tention of me as a Consulting Engineer. He requested for 

me to prepare an engineering proposal specifying substantially 
the same facilities as proposed by Luis Prado Martorell in : 
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APPENDIX 3 


CAVALLARO'S PETITION FOR REVIEW 
(Continued) 
Loiza, Puerto Rico, using Bayamon as the community of 
station location for an unlimited time station. 
I delineated an area of possible site locations which 
would meet the following criteria: 
a) place a required primary signal over Bayamon, 
b) place a required primary signal over Loiza, 
c) limit the incident signal over the FCC Monitoring 
station to a value of less than 10 mv/m, 
d) place'a signal of less than 25 uv/m, 10% skywave 
over the U. S. coast line. 
Mr. Cavallaro has chosen a site within the specified area. 
Mr. Cavallaro did not specify that a specific signal 
intensity be placed over the City of San Juan, nor was San 
Juan considered as a primary community to be served. 
Any coverage 'of San Juan is incidental to the instant pro- 


posal and flows from meeting the above criteria. 


—— 


B 
FCC 69-912 
35145 


ORDER 


Adopted: August 20, 1969; Released: August 22, 1969 
By the Commission: Chairman Hyde dissenting; Commission- 


er Cox absent. 


1.  ‘ER&Commission has under consideration: a petition 


rr 


for review of a Review Board Decision, 15 FCC 2d 863, re- 
leased January 22, 1969, filed by Augustine L. Cavallaro, Jr. 
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on March 17, 1969; an opposition thereto filed by the Chief, 
Broadcast Bureau, on April 11, 1969; and a reply to the 
Bureau's opposition filed by Augustine L. Cavallaro, Jr. 
on May 9, 1969. 

9. If IS ORDERED That the petition for review filed 
by Augustine L. Cavallaro, Jr. on March 17, 1969, IS 
DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
[Seal] Secretary 


Revised Exhibit 2 
I-1, IV-1(b), 2(b), 
3(b), 12 

(October 1965) 


Programming Proposal 


I 


The proposed facility will operate 163 -25/60 hours per 
week. Weekday and Sunday operation will aggregate 139-25/— 
60 and 24 hours, respectively, for the Station will operate 24 
hours a day, seven days a week, except for an off-the-air 
period from 1:10 A.M. to 5:45 A.M. on Monday mornings. 


Il 


Annexed as Appendix lisa projected schedule covering | 
the added hours of operation. Appendix A to Exhibit 1 con- | 
tains the original projected operational schedule. The re- 


vised schedule represents Applicant's current evaluation of | 
optimum programming for his coverage area. Applicant 
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will continue to canvass area needs so that the programming 
will be revised to keep pace with changing needs. 
Attached also are revised pages of Section IV, pp. land 


I 


Commercial policy is unchanged. 


IV 


Applicant will increase his staff to fifteen (and has budgeted 
for this increase). The additional employees will be an engineer 
and an engineer -announcer -newscaster, 

Applicant will have two auxiliary studios -- one in the 
Loiza area and one in San Juan. 


APPENDIX 1 


1:10 to 5:45 AM Tuesday thru Sunday 


1:10 - 1:30 
1:30 - 1:35 
1:35 - 2:00 
2:00 - 2:10 
2:10 - 2:30 
2:30 - 2:35 
2:35 - 3:00 
3:00 - 3:10 
3:10 - 3:30 
3:30 - 3:35 
3:35 - 4:00 
4:00 - 4:10 


Dawn Patrol 
News & Weather 
Dawn Patrol 
News & Weather 
Dawn Patrol 
News & Weather 
Dawn Patrol 
News & Weather 
Dawn Patrol 
News & Weather 
Dawn Patrol 
News & Weather 


RC 
LS 
RC 
LS 
RC 
LS 
RC 
LS 
RC 
LS 
RC 
LS 
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4:10 - 4:30 Dawn Patrol RC 
4:30 - 4:35 News & Weather LS 
4:35 - 5:00 Dawn Patrol RC 
5:00 - 5:10 News & Weather LS 
5:10 - 5:30 Dawn Patrol RC 
5:30 - 5:35 News & Weather LS 
5:35 - 5:45 Dawn Patrol RC 


5:45 to 7:00 AM Sunday 


Sunrise Symphony RS 


12:00 to 1:10 AM Monday 


12:00 - 1:00 AM Witching Hour RC 
1:00 - 1:10 News & Weather LS 
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(Broadcast Application - Section IV) 


(attachment to Programming Proposal) 


Broadcast Application FEDERAL COMMUNICATIONS CCHMISSION 
Nane of applicant 
STATEYENT OF PROGRIM SERVICE 
OF BROADCAST APPLICANT 


NOTICE TO ALL APPLICANTS 


The replies to the followin: questions’ constitute a representation of programing policy upon which the Commission will rel; 
considering the applicatioen. It is not expected that licensee wil] or can adhere inflexidly in day-to-cay operation to 
resentation here made. However, Since! such representation will constitute, in part, the basis upon which the Cex 

the application. tim; and care should be devoted to the preparation of the replies so that they will reflect accu 
responsible ju mnt of his proposed progranming policy. 


a 


INSTRUCTIONS 


proposed operation. 
hand coltem while applicants for authorizations for renewal of existing station licenses are to fill in both colt 
Program data on past performince are to be basext on the carmposite week for the year preceding the date of appli 
the case of renewal applications where the year preceding the expiration date of the existing license is to be 
ccoprising the composite week of each year will be designated by public notice on or about Noverbder 15th of that year. 
Program classifications incident to the replies to Paragrephs 2, 3, am 4 below, are to be in accordance with the definitions ¢ 
Page 4 of this Section. : 
4 AsSignees or transferees Tiling FCC Form 314 or 315 need not carplete paragraphs S or 8 


PAST QPERUTICN PROPOSED OPERATION (for a typical week) 


2. (a) State actual minimum weekly schedule of operation umder (>) State minim weekly schedule of operation pro; 
the p nt authorization, giving opening and closing tim? and see, permittes, assignee or transferee, giving 
total hours for weekdays anc Saxday- closing time and total hours for weekrinys and Sune: 


WYER 
SAUDI 


2. (a) State for the composite week the percentaze of tim: which! (0) State the percentage of time to be devoted to each of the 
was devoted to ench of the following types of programs (totals following types of programs for a proposed typical 
to equal 107). operation under the authorization requested (totals to 
0%). Attach program schedule for this proposed 
and indicate thereon the class of each program in: 
with paragraph 4 (0) - 


Entertainment (include here all (2) Entertainment (include here all 


programs which are intended pri- 
marily as entertainment, such as 
muste. dram, variety. comely, 

quiz, breakfast, children’s, ete.) 


Religious (ineluce here all ser-' 
mons, religious news, music, and 
drema, etc.) . 


Agricultural (include here all 
programs containing farm or mare 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Educational (include here pro- 
grams prepared dy or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(©) below) 


News (inclute here news reports | 
and commentaries) 


Discussion (incluie here forun, 
panel and round-table programs) | 


Talks (include here all conver-' 
sation prograss which do not fall 
under Points (z), (9), (4), (5)> 
or (6) above, including sports) 


i 


programs which are interied pri- 
marily as entertainment, such es 
music, drama, variety. cor 

quiz, breakfast, eli ldre 


Religious (incluie here all ser- 
mons, religious news, music, and 
dram, etc.) 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Educational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs: 
which should be classified under 
(6) delow) 


News (include here news reports 
ani commentaries) 


Discussion (include here forun, 
panel and round-table programs) 


Talks (include here all conver= 
sation programs which do not fall 
under Points (2), (3), (1), @)» 
or (6) above, including sports) 


(8) —— 
0) —— 


(10) Miscel lancous Asati anetemacasinenntns Fg Miscellancrous 
100 
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EXHIBIT NO. 9 


WTTT RENEWAL - QUESTION #17 
The applicant's proposed programming format provides the | 
flexibility necessary to serve the continually changing needs, : 
desires and interests of the public to be served. The frame- | 
work of the programming is a rigid news schedule: ten minute 
comprehensive news summaries every hour on-the-hour , ex- 
panded to fifteen-minute summaries during the so-called | 
traffic hours (7:00-9:00 am, 4:00-6:00 pm). At 12:00 noon, a 
full half hour of information is featured including world and | 
national news, regional news, news of the four major area | 
colleges, a full weather summary, news of the business and 
financial world and news from the world of sports. Following 
this half-hour information program daily, a program entitled 
"Conversation" provides interviews of prominent guests with 
radio audience participation (described fully in Exhibit #3). : 
Another Talk program scheduled daily entitled "Swaps" is | 
broadcast mornings from 8:30 to 9:00. Swaps provides a | 


radio market place for listeners to exchange unwanted or 


| 
unneeded items or to ask for items in demand. The mention 


of money is not allowed on the air, and the program achieves: 
a surprisingly high degree of dignity from the way it is con- | 
ducted by its moderator. In addition to providing a useful | 
exchange of information for listeners, the program is im- 


portant for its entertainment value. 


Variety is the key to the applicant's proposed musical pro- 
gramming, and nearly all types of music are featured, with 
the notable exception of so-called rock-and-roll and other 

music the applicant feels would be offensive to the general 
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EXHIBIT NO. 9 (Continued) 


tastes of the college community. In addition to general variety 
musical programming composed of popular standards, jazz, 
subdued country favorites, applicant programs a classical 
music selection each morning at 9:30. The popular feature 

is entitled "Concert Capsule" and features a fifteen to twenty 
minute excerpt! from the world's treasury of truly great 
music. Other specialty musical programming includes a 
program scheduled Sunday afternoons at 1:00 during which a 
complete Broadway Original Cast Album is featured. Any 
portions applicant feels would be offensive by language or 
reference are eliminated. At 3:00 Sunday afternoons, an 

hour of music from the world of opera, highlighting selections 
from opera classics or playing complete shorter operas in 


their entirety. 


Overall programming provides a base of approximately 65% 


musical programming to 35% talk. 


[Tr. 863] 


EXCERPTS FROM TRANSCRIPT OF HEARING 


[Tr. 863] 


MR. LETTERMAN: And I would move that the application 
of Luis Prado Martorell be dismissed for lack of prosecution, 
Your Honor. | 

PRESIDING EXAMINER: And that is based uponhis 
statement to us this afternoon that he is not going to go a ? 

MR. LETTERMAN: Yes, Your Honor. 

PRESIDING EXAMINER: Anybody else want to be heard? 

MR. BOROS: I support and join in that motion. 

PRESIDING EXAMINER: Ihave no alternative but to 
grant it when an applicant comes into a hearing with certain | 
issues to be met and in the midst of the hearing states publicly 
and on the record that he does not expect to -- does not intend 
to complete his case and certain other statements which have 
been made. I'm not going to attempt to characterize; the 
record will speak for itself on that. 

The motion to dismiss Mr. Martorell's application under 
the circumstances is granted. 

I would suggest that Mr. Martorell's papers that have 
been furnished for cross -examination, unless there is some . 
reason for them, that they be returned. 

MR. LETTERMAN: Your Honor, I don't believe that I 
have any. 

PRESIDING EXAMINER: I don't know whether you have 
or not, but I'm just saying if he has anything here he wants. 

MR. LETTERMAN: Mr. Fields is welcome to look 
through my files. 


* 


[Tr. 898] 
(Tr. 898] 


PRESIDING EXAMINER: Mr. Letterman? 

MR. LETTERMAN: I object to it, Your Honor, I won't 
pelabor the point. It is a speech given by Mr. Ramon Garcia 
Santiago and I can't relate it to anything we are dealing with 
in this particular proceeding under the issues which we have. 

Certainly it explains the conditions in Puerto Rico, the 
steps being taken to remedy certain overall Island problems, 
but Mr. Cavallaro doesn't intend to serve all of the Island, but 
a good portion of it. I don’t see how it could possibly have any 
probative value whatsoever. 

I agree Mr. Ramon Garcia Santiago at some time gave a 
speech of this type. Iam not questioning that. 


PRESIDING EXAMINER: What do you expect to prove by 
this, Mr. Boros ? 
You know, speeches get into the category of puffing 


statements by Chamber of Commerce unless you can dis - 
tinguish them and I cannot always distinguish them. 

Now, there are some things in this that it seems to me 
would be repetitious of some of the other material you have 
already offered and I just am not convinced that a speech is 
the best way to prove something. 

MR. BOROS: Well, there is a reason why, and your 
observation is! trenchant about repetitiousness, but there is 
a reason why I offer the full speech. I hate to delete people's 
speeches because of context. As far as Mr. Garcia is con- 
cerned, we have 


(Tr. 899] 
[Tr. 899] | 
not yet offered Cavallaro Exhibit 7, and that act of the Common- 
wealth creates the Planning Board. The Planning Board, as . 
you can see from Exhibit 7, is not a Chamber of Commerce, : 
but it is an organ -- | 
PRESIDING EXAMINER: I did not talk about the Planning 
Board in the Chamber of Commerce context. I was talking 
about speeches. 
MR. BOROS: I misunderstood you, I want to make the 
point, though, that Mr. Garcia, without characterizing him 


personally, is chairman of an organization, a governmental 
organization, which is an organ of the government having no | 
counterpart in the United States, but as Cavallaro Exhibit 7 ! 
makes clear, it has plenary powers over the planning for the | 
entire commonwealth and it is in that context that I think his 
speech merits as much acceptance as if the President of the | 
United States makes a State of the Union address. | 
PRESIDING EXAMINER: Well, I have never faced -- 
MR. BOROS: There seems to be levity on Mr. Letter - 
man’s part, in Puerto Rico the powers of the Planning Board, 
as clear from Cavallaro Exhibit 7, are enormous and the 
powers of the Chairman of the Planning Board are no less | 
than the powers of the President of the United States. | 
PRESIDING EXAMINER: What is their relationship to _ 
the issues in this case? 
MR. BOROS: I thought it deals with the 307(b) issue of 
this 


[Tr. 900] 
[Tr. 900] 


case, which I do insist is a matter of law and argument, Your 
Honor, inherent in this case as it does in a practical matter 


in this case, because the Congress has decreed how stations 


are to be allocated and this gives information about the govern- 


ment of the entire commonwealth, the interrelationships about 
the municipios of the central government. 

MR. LETTERMAN: Your Honor, I would like, if we could, 
just to take any part -- I’m going to go through this, if I may. 
I want to renew my objection line-by-line -- 

PRESIDING EXAMINER: I don't think you need to renew 
it line-by-line; Mr. Letterman. I have not been convinced by 
Mr. Boros that this is an exhibit which should be received in 
evidence and it is therefore rejected. 


(The document heretofore marked 
for identification as Cavallaro 
Exhibit 4 was rejected.) 


MR. BOROS: Your Honor, I have distributed a document, 
entitled, "The Planning Board's Role in Puerto Rican De- 
velopment," which consists of a speech of Senor Ramon 
Garcia Santiago, which speech was made on April 24, 1963. 
The document consists of eight pages, and I would like to 
address a question to Mr. Cavallaro. 


(The document referred to was 
marked for identification as 
Cavallaro Exhibit 5.) 


[Tr. 901] 


BY MR. BOROS: 
Q. Do you have a copy of Cavallaro Exhibit 5 before 
you, which is the number I would like to have given to this 


[Tr. 902] 


document for identification purposes? A. That is correct. 
Q. Where did you get this document from? A. This 
was given to me by the Chief Information Officer of the 
Planning Board, Mr. Silva. : 
Q. And gave it to you in February of 1967, did he not? | 
A. Yes, he did. 
Q. What question did you ask him before he gave you 
this document? A. Iasked him for any material he might 
have that would indicate relationship with various communi- | 
ties or municipios in the San Juan area of Puerto Rico. 
MR. BOROS: I offer Exhibit 5 into evidence, Your Honor. 


I am handing two copies to the reporter. 
MR. LETTERMAN: My objection is basically the same. 


The question of relevance and materiality. 

I cannot see the relevance of any of the material in this | 
particular exhibit to any of the issues which we have in this | 
proceeding. | 

PRESIDING EXAMINER: The only thing to distinguish 
this from the prior exhibit, Mr. Boros, is what? 

MR. BOROS: I don't think there is any way of distinguish 


ing, 
(Tr. 902] 


I agree with Your Honor. 
PRESIDING EXAMINER: Well, the ruling will follow, 
that is, Exhibit 5 also will be rejected. 


(The document heretofore mane 
for identification as Cavallaro 
Exhibit 5 was rejected.) 


MR. BOROS: Your Honor, I have distributed and would 
like to have marked for identification as Cavallaro Exhibit 6, 


[Tr. 902] 


a document of 21 pages; the document, the body is the testi- 
mony of April 16, 1964 of Rafael Durand, Administrator of 
the Economic Development Administration of the Common- 
wealth of Puerto Rico of a Special Subcommittee of the Select 
Subcommittee on Small Business of the United States. 


(The document referred to was 
marked for identification as 
Cavallaro Exhibit 6.) 


BY MR. BOROS: 

Q. You have this document before you, do you not ? 
A. That is correct. 

Q. Is it correct to say this document was given to you 
by Mr. Stan Silva in February 1964 when you inquired about 
the relationships of San Juan to the central government of 
Puerto Rico headquartered in San Juan? A. Yes. 

MR. BOROS: Your Honor, I offer Cavallaro Exhibit 6 


into 


[Tr. 903] 


evidence. Iam giving two copies to the reporter. 

MR. LETTERMAN: Your Honor, I have the same basic 
problem. The material contained in the testimony of Senor 
Rafael Durand seems to be germane to Island conditions as 
a whole. What we are concerned with here are conditions in 
San Juan and in Bayamon, the communities, the principal 
communities, I take it, that the applicant is going to serve. 
If they were related in some way to his proposal, to the 
programming set out in his application, to what he plans to 
do, to any of the aspects of any of the issues that we have 
before us, I would have no objection to it. 


[Tr. 904] 
But it just simply is so broad. It deals with the overall | 
economic aspects of the Island of Puerto Rico and we simply : 
do not have a proposal before us that intends to address itself 
to the overall Island economic conditions. It's not relevant, | 
not material and it clutters the record with information which 
has no possible use in this proceeding. | 
PRESIDING EXAMINER: Yes, Mr. Boros? 
MR. BOROS: I will not argue the point, Your Honor. 
PRESIDING EXAMINER: I have afforded you the oppor - | 
tunity to point out where this exhibit makes reference to any : 


other than general Island concept of the area which your 
client proposes to serve. | 

It covers everything from the Orient, I believe at one | 
place, a comparison, with certain commerce between the | 
United States and Puerto Rico as contrasted with other parts : 


of the world. I'm 
[Tr. 904] 


truly troubled about the relevance of anything this broad to 


the problem we have before us. | 
| 


Now, we are not talking about whether the whole Island 
-- the Commonwealth of Puerto Rico should be considered 
here. We are not considering the entire Commonwealth or | 
the entire Island. That is what truly troubles me, and I have | 
gone through it and I don't even see San Juan, much less | 
Bayamon, mentioned very often. 

And I am affording you the opportunity of telling me how 
this is going to be helpful in our problem, which are the 
issues in this case. | 

MR. BOROS: Our thought in offering it was it once again 
shows the interrelationship among the municipios of Puerto ! 
Rico. 


[Tr. 904] 


PRESIDING EXAMINER: Where? 

MR. BOROS: Well, the reference is to policies of the 
central government, which are Island-wide. 

PRESIDING EXAMINER: Have you pointed out to me the 
specific reference you had? This is a very readable docu- 
ment and undoubtedly an educational one, but I have enough 
to read and so do others without reading in a record material 
which has no way of assisting me in resolving the issues. 

MR. BOROS: I will withdraw the offer, Your Honor. 

PRESIDING EXAMINER: Very well. 

Let the record show Mr. Boros has withdrawn his offer 
of Exhibit 6. 


[Tr. 905] 


(The document heretofore marked 
for identification as Cavallaro 
Exhibit 6 was withdrawn.) 


MR. BOROS: Your Honor, I have prepared and distributed 
to the parties excerpts from Planning Budget Act of Puerto 
Rico. These excerpts consist of nine pages consecutively 
numbered and'these nine pages I would like to have marked 
for identification as Cavallaro Exhibit 7. 


(The document referred to was 
marked for identification as 
Cavallaro Exhibit 7.) 


MR. BOROS: These excerpts from a statute of the 
Commonwealth of Puerto Rico deal with the relationship of 
the various parts of the Island and various communities in 
the Island to the central government in San Juan. Iam giving 
two copies of this document to the reporter. 

MR. LETTERMAN: [I take it this is the sponsoring 


witness ? 


[Tr. 906] 


MR. BOROS: He is not a sponsoring witness. 


MR. LETTERMAN: Is he the person available to talk to , 
about this ? 
MR. BOROS: You can take official notice of this docu- | 


ment and this has been prepared pursuant to what I under - 
stand is the Examiner's directive. If there is an attempt to 
take official notice of any document, obviously copies must 

be supplied so there is no need at late hours for people having 


to go around 


[Tr. 906] 


to libraries. 

MR. LETTERMAN: You said it was official notice. 

MR. BOROS: I stick to that, yes. 

MR. LETTERMAN: Now, it shouldn't be an exhibit. 

That was the ruling as to mine. 

PRESIDING EXAMINER: That's right. If you are going 
to have official notice, I see no need for giving them numbers. 

Now, you are putting on your case and the ruling with 
respect to you was that you brought in a new category to me| 
I don't know about, that was official notice category No. 1, 
2 and so forth. 

That is new to me, and I think you either take official 
notice which does not require an exhibit number or you 
handle it as an exhibit. 

Now, what is the purpose of this document? No matter) 


| 
whether we take it by the one route or the other route, i.e. + 
by exhibit or official notice ? 


MR. BOROS: If you look, for example, if I may direct 
your attention to just the second page, Your Honor, where | 


[Tr. 906] 


the duties and powers of the Planning Board are set out, it 
shows the relationship between the central government and 
the communities all over the Island. 

For example, the Section 8, which is an excerpt from 
Planning Board action, the Board shall prepare a master 
plan for the development of the entire Island of Puerto Rico. 


(Tr. 907] 


MR. LETTERMAN: But, Your Honor, this is the thing. 

It doesn't say anything in the particular delineation of the 
powers and duties of the Board as to how it functions in 
relation to San Juan and Bayamon; and even if we knew it, 
even if we knew the powers of the Planning Board, how would 
that help Your Honor to resolve the issues which we have in 
this hearing ? 

Again the question of relevance and materiality. It is 
true we can take official notice of acts of Congress, of 
statutes of states, of ordnances, but only to the extent that 
official notice of such legal documents are meaningful in the 
terms of law that are relevant and material to something 
before the Court. 

We are not testing out here any question as to the function - 
ing of the Government of the Island of Puerto Rico and how 


this ties in with this gentleman's proposal, I must say very 


respectfully, completely eludes me. And Iam not being 
facetious. 

PRESIDING EXAMINER: Mr. Boros, I think I directed 
this question to you, but if I have and you have answered it, 
I still need some more light on the subject. And that is, 
what relevance or materiality does this particular statute 


have to an issue in this case? 


(Tr. 908] 
| 


MR. BOROS: Well, it deals with the 307(b) issue, as I in 
my nomenclature term it. For example, if you turn to page 9, 
it makes reference to the fact in the last sentence of that | 
page, the Board may apply its powers either in whole or in 
part for either the entire Island of Puerto Rico or a part of : 
the Island, | 


as its jurisdiction is determined by the Commonwealth Cony 


[Tr. 908] : 


stitution; which shows that the Board in San Juan has a re- 
lationship to, for example, the Municipio of Loiza. 

MR. LETTERMAN: Your Honor, this is almost like 
saying that the Constitution of the United States has appli - 
cation to all of the states of the Union and how the Consti-. 
tution of the United States would be relevant or material to | 
a 307(b) issue in a proceeding before the Federal Communi - | 
cations Commission escapes me. | 

MR, BOROS: That is because the document here is 
different. It prescribes powers of municipality control. 

MR. LETTERMAN: It does not. It talks about Island- 
wide powers and has application, as I see it, to certain 
Island-wide planning, but its application to Bayamon, San 
Juan, how it exercises these powers in these communities ! 

and municipios is not clear, and certainly not related to the | 
issues that we have here, Your Honor. | 

PRESIDING EXAMINER: Well, whether we receive this 
in evidence or we don't receive it in evidence, it is certainly 
not a world-shaking problem. It is not even going to be | 


shaking to this proceeding. 


[Tr. 908] 


If it has any materiality or relvancy, it is, as I under - 
stand the document you have offered, a part of the law of 
the Island as enacted by a proper legislative body; is that 


not true, Mr. Boros? 


(Tr. 909] 


MR. BOROS: That is correct, Your Honor. 

PRESIDING EXAMINER: Well, Mr. Boros, you can ask 
for official notice when you get to the courts on that, as I 
view it, and I just think it's cluttering this record with some- 
thing we don't need. 

MR. BOROS: Then it’s rejected? 

PRESIDING EXAMINER: It's rejected. 


(The document heretofore marked 
for identification as Cavallaro 
Exhibit 7 was rejected.) 


PRESIDING EXAMINER: You have not tied it into any 
issue in this case and I have afforded you that opportunity on 
at least two occasions, if not more. 

Now, we come on to your next exhibit. 

MR. LETTERMAN: Your Honor, I note the time is five 
past 12. 

PRESIDING EXAMINER: I had forgotten, we started 
late. We will now take a short recess. Thank you for calling 
it to my attention. 

(Whereupon, at 12:05 p.m. a recess was taken until 
12:10 p.m.) 


* 


(Tr. 992] 
[Tr. 992] 


MR. LETTERMAN: That settles it, because, you know, 
they have the burden. 

PRESIDING EXAMINER: They have the burden, if they 
come up with a well-rounded-out case for some missing 
bricks. Those missing bricks can be fatal, and that's your 
responsibility. 

MR. BOROS: We know that. 

I tell you, 6(a), 6(b), 6(c), as far as we are concerned, 
we will stipulate there are to our opinion no substantial 
unsatisfied needs based upon our study of the programming 
of needs of the Municipio of Bayamon, and we believe that 
what needs exist are essentially coterminous with the needs | 
of San Juan and these needs are being met by existing | 
Bayamon and San Juan stations. 

Is that a clear statement ? 

MR. LETTERMAN: It's a clear statement. 

MR. BOROS: We can Stipulate to that. 

MR. LETTERMAN: I can accept it as a statement of 
position and I can also accept Mr. Boros’ statement to the 
effect that his case-in-chief is contained in the exhibits 
which he has exchanged and to that extent, he has met the 
burden under the issue to the extent that he has not met the 


burden. Well then, we will have to go from that point forward. 
MR. BOROS: We know that. We are submitting a written 
case. My partners and I have spent hours on this matter 


advising our client and we know our position, sir. 
I appreciate your help to delineate it. We make 
these 


[Tr. 993] 
[Tr. 993] 


statements in full awareness of what's involved. 

PRESIDING EXAMINER: And of what they may later 
entail ? 

MR. BOROS: Yes, certainly. 

MR. LETTERMAN: Just so that there will be no mistake, 
Your Honor, I think that if it turns out that you do not meet 
the presumption, and in fairness to everything, if they do not 
meet the burden of proof under the issue that entails showing 
that the presumption is not a valid one, then they, as I under - 
stand the policy statement, FCC 65-1163, revised December 
27, 1965, they will have to amend their proposal. 

This is something we will come to, but Iam really trying 
to be very objective about it, Your Honor. I point out that 
this would be one of the things they would have to do and we 
would address ourselves to that point. 

PRESIDING EXAMINER: They don't overcome the pre- 
sumption which is contained in the Commission's policy 
statement. I think the Commission has spelled out rather 
clearly the steps which they have to take. One of them is 
that they have to show that they meet certain requirements 
as to San Juan'and another one talks about an amendment, but 
that is something I'm certain has been studied. 

I have gone through one of these and maybe this is the 
third one now. I don't claim to be an expert on this policy 
statement, but I think there are some things that are spelled 
out. I think you have brought to Mr. Boros’ attention those 


[Tr. 994] 


which attach if the presumption is not overcome. And that's 
what you had in mind, I think. 


[Tr. 1003] 
MR. LETTERMAN: I have a little bit more in mind, Your 
Honor, and that is I think that we should -- I think that --I 
know that I should at least do this much, call attention to what- 
ever the requirements of the policy statement of the Commis- 
sion are. | 
When the time comes, Mr. Boros will address himself to 
the problem so long as he knows he will possibly have to amend 
and so long as he knows that the Boardcast Bureau has not stated 
its position on what the consequences of an amendment might 
be -- | 
PRESIDING EXAMINER: I don't think you stated your : 
position on that and I don't think I want to ask you to, and I 
would not expect them to. | 
We will now adjourn until ten o'clock tomorrow morning, 
and we have this same room. I will see you then, I hope. I | 


will. 


(Whereupon, at 4:32 p.m., the hearing adjourned, to re- 


convene for further hearing at 10 a.m., Wednesday, March 
15, 1967.) 

* 

[Tr. 1003] 

information, though, to consider the matter. 

We do not also concede that a petition for leave to amend 
need be filed where the Commission has directed that an amend- 
ment must be filed under certain circumstances, but I don't © 
think nomenclature is a matter of great import. We would be 
happy in any event if we are obliged to amend to show that our 
programmis is geared to meeting the needs of any station | 
location to which this station would be assigned and will have. 
no hesitation of making any showing on that score. : 


82 
|Tr. 1100] 

So I appreciate very much the information which was ob- 
tained through Mr. Letterman's good offices. 

PRESIDING EXAMINER: The part of the Public Notice to 
which I made specific reference is contained in Paragraph 11 of 
the Public Notice of December 27, 1965, and being FCC- 65-1153. 
It reads as follows: "If an applicant sustains his burden under 
the specified issues and rebuts the presumption" of course the 
presumption is that it is an application really for the larger 
community and not for the smaller one as used here. 

Returning now to the language of the Commission, "In the 
event the applicant fails to rebut the presumption he will be 
treated as an applicant for the larger community and required to 


meet all of the technical provisions of our rules, including 


Section 73.30, 73.31 and 73.188(b)(1) and (2) for stations 
assigned to that larger community.” 
Then the Commissions continues, ''An applicant who meets 


* * * * 


[Tr. 1100] 

* * * * 

In many cases it refers to refers to retail business. As 
a matter of fact, when I referred yesterday to the businesses in 
Bayamon much of that business in Bayamon would have to be 
obtained by making sales calls on agencies in San Juan. 

I still refer to it, at least in my mind, as local business 
because that is where the business is, but the agency through 
which the business must be placed is in San Juan. I don't 


[Tr. 1101] 
know whether that addressed itself to your question. Was | 
there anything else that I didn't cover ? | 

MR. LETTERMAN: I have some further questions but | 
that certainly answered everything I had in my mind com- | 
pletely. 

BY MR. BOROS: 

Q. Where do you live, Mr. Cavallaro? A. The Miramor 
section of Santurce in San Juan. 

Q. How long have you lived in San Juan? 

MR. LETTERMAN: Could I have a moment? 

PRESIDING EXAMINER: Surely. i 

MR. LETTERMAN: Is it shown on your map? | 

THE WITNESS: Yes. I live right here. 

MR. LETTERMAN: Thank you. The witness identified | 


on the map which is Cavallaro Exhibit 1, if I recall correctly, 


the area to which he just referred. 
PRESIDING EXAMINER: Is it readily identifiable on the 
map ? 
MR. LETTERMAN: Yes, Your Honor. It is very readily 
(Tr. 1101] 


identifiable in light blue letters of approximately 3/8ths of 
an inch. | 
PRESIDING EXAMINER: Thank you. | 
MR. LETTERMAN: How long did you say you have lived 
there ? 
THE WITNESS: Approximately eight months as a | 
permanent resident. 
BY MR. BOROS: 
Q. Are youa registered voter? A. Yes, lam. 


[Tr. 1102] 


Q. Where are you registered to vote? A. Iam as a5 
ed to vote in District 1, San Juan. 

Q. Does your family live in San Juan with you? A. Yes, 
they do. 

Q. Are you employed in Puerto Rico? A. Yes, Iam. 

Q. What do youdo? A. Iama sales manager for 
Miller International, Limited. 

Q. Where is Miller International, Limited located? 
A. In Santurce, San Juan. 

Q. What does Miller International do? A. Miller Inter- 
national, Limited is a packager and producer of radio and 
television programming. 

Q. What do your duties entail? A. My duties entail 
the sales and supervision of sales of programming, radio 
and television, either produced by or purchased 


[Tr. 1102] 


by the company for which I work. 


Q. What do you mean by the term "media rep" as you | 


used it in your testimony? A. By media rep -- rep being 
short for representative -- I refer to, and I might as well 
be specific because there is only one in San Juan, an 
organization which represents broadcast stations and in this; 
case newspapers and magazines located out of San Juan as 
a convenience to those media, a sales organization which 
calls on advertising agencies in their behalf. 

MR. LETTERMAN: Sir, did you say of stations located. 
outside ? 

THE WITNESS: Outside of the San Juan area, yes. 


(Tr. 1102] 


BY MR. BOROS: 

Q. Are you saying that San Juan stations are not repre- 
sented by rep firms? A. Well, the nature of the represen- 
tation business is such that a media representative can 
represent only one station in any one market. In other words, 
a media rep cannot represent two people competing for the 
same advertising dollar allocated to the same market. It is 
true that the Schellenberg representatives in San Juan repre- 
sent one of the San Juan stations, but by the very nature of 
the representation they could only represent one. 

Q. What is coop advertising? A. Manufacturers ad- 
vertising products, generally speaking, in two ways, they 
spend money on national campaigns to promote their products 


generally, but in addition they make money available 


[Tr. 1103] 


to their distributors and often to their retailers to place local 
advertising, advertising on local media whether a radio 
station or newspapers, whatever, the idea being that the local 
man, the retailer, is in a much better position to evaluate the 
local media than the manufacturer's advertising agency in 
New York which is so often removed from the small town in 
which the coop money is ultimately spent. 

There are several forms this takes, often in the auto- 
mobile business for example, the dealer is paid "x" number 
of dollars per car. The Ford dealer may be given a $13 
discount on each sale he makes and that $13 is supposed to 
go toward his local advertising. 

In the case of Reynolds Wrap, for example, the dis- 


tributor is given a 3 percent discount on each case which 


[Tr. 1106] | 


money is supposed to be earmarked for local advertising. 

In the matter of some appliance distributors, Maytag, 
Philco, General Electric, RCA and others, they agree to 
provide matching funds to the local advertiser, the local 
appliance store. If the local appliance store has a sale of 
Philco products this week, for example, and spends $200 
promoting Philco products, the Philco Company on receipt 
of certified affidavits of performance will remit half that 
amount back to the retailer. That is cooperative advertising, 
It is the cooperation between the distributor and the retailer. 


* * * * 


[Tr. 1106] 


MR. BOROS: Yes. 

BY MR. BOROS: 

Q. How many surveys did you make including all surveys 
you have made to date dealing with programming needs in | 
Puerto Rico? What is the total number of surveys you made 
from when you first started surveying to the present time? 
A. Well, if you mean by survey how many people did I inter - 
view and discuss the matter of programming with -- 

Q. Yes, how many? 

MR. LETTERMAN: In any form, I take it. 

BY MR. BOROS: 

Q. Inany form. A. In any form -- certainly over 500.: 

Q. In connection with these interviews, did you conduct 
any interview in a formal manner utilizing a questionnaire ? | 
A. Yes, I did. I made up questionnaires in English and 
translated them into Spanish and asked people to fill them in! 
according to their best language, whatever it might be. 


[Tr. 1106] 


In other words, I gave the respondent an opportunity to 
choose between the English or Spanish questionnaire. 

Q. How many questionnaires of this nature were wholly 
or partly completed and returned to you? A. Ihave 71 with 
me today. 

MR. LETTERMAN: Could we ascertain how many he 


sent out? 
[Tr. 1107] 


BY MR. BOROS: 

Q. How did you go about distributing the questionnaires ? 
A. I handed each one to the respondent personally and stood 
or sat with the respondent while he or she filled out the 
questionnaire and answered any questions they had relating 
to it. So I was present all during the time each one of these 
was filled in. It was a rather lengthy process. 

Q. Ineach case, did the respondent complete wholly or 
partially a questionnaire? A. Yes. 

Q. How many cases did you distribute questionnaires 
to respondents’? How many distributions of questionnaires 
were made? A. It was on two different occasions. 

Q. From the beginning of your initial distribution to 
the present, how many questionnaires did you distribute ? 
Was it more than 100? A. More than 100 and probably less 
than 150. I lost track somewhat because there were a group 
that I -- let me say, the lead of the Internal Revenue Office 
in Bayamon agreed to help me by having his employees take 
home forms to fill in. The Mayor of Bayamon agreed to 
help me by having the town employees, truck drivers and so 


on, take the forms home to fill in. 


[Tr. 1109] 


The Chief of the Publico drivers in San Juan said he 
would distribute them to publico drivers who would in turn 


[Tr. 1108] 


distribute them to passengers. This is where I lost control 
and from all this distribution I got none back. 

Q. What is the Publico? A. The major form of trans-_ 
portation in Puerto Rico. Private cars or mini-buses which — 
go on regular routes throughout the Island. There are some | 
11,000 or 12,000 of these in Puerto Rico and they are the ! 
major form of transportation. 

Q. Aside from the questionnaires of which you lost 
track, is it fair to say that you distributed between 100 and 
150 which were returned to you? A. I think so. 

Q. And you have 70 with you? A. Ihave 71 here. 

Q. You have them on the table, on the witness stand? 

A. Yes, Ido. 

Q. Approximately how many of these questionnaires 
were completed in Bayamon? Can you give us a percentage, | 
more than half or less than half? A. More than half. 

Q. More than three-quarters? A. Two-thirds. I would 
like to add something if I may. 


Q. Finish your statement. A. The ones that were filled 


in in Bayamon weren't necessarily filled in by Bayamon 
residents. Most of the sampling was done in commercial 
establishments. Accordingly, I was 


[Tr. 1109] 


dealing with either shoppers or employees and in neither 


case were these necessarily residents of Bayamon, although 


(Tr. 1109] 


I have reason to believe a large percentage was residents of 
Bayamon and the information is on the forms, I just never 
broke it down geographically, the residences of these people. 

Q. Do you have any way of knowing whether the 
questionnaires which were completed in San Juan were neces- 
sarily completed by residents of San Juan? A. No, the same 
applies in San Juan. In looking through the questionnaires 
completed in San Juan I see towns other than San Juan repre - 
sented. 

Q. Did you have a questionnaire completed in any other 
municipio other than the municipio of Bayamon and the 
municipio of San Juan? A. No. 

Q. None were completed in Loiza? A. No, well -- 

Q. None'were completed in Loiza? A. None. 

Q. Did Istop your answer? A. No, I was going to say 
that I happened to notice that some Loiza residents were re- 
spondents or had completed the forms that I asked to be filled 
in in the San Juan area. 

Q. Do you mean the Loiza residents physically completed 


the form in San Juan? 
ha: 1110] 


A. Yes, physically completed them in San Juan. 

MR. LETTERMAN: On the questionnaire that you utilized, 
was there a place for the person interviewed to indicate their 
home or where they lived? 

THE WITNESS: Yes, each form provides a place for 
signature and their complete address. 

MR. LETTERMAN: So that if it were necessary for us to 
determine the residence, legal residence, of the persons it 


[Tr. 1111] 


would be very easily done from reference to the form, would : 


that be correct? 

THE WITNESS: Yes, however, as I look through them I | 
see that some of them just gave their street address, assuming 
without writing San Juan. In other words, the surveys com- — 
pleted in San Juan refer to streets and may not say San Juan, 
but I think in most cases the town is San Juan. 

BY MR. BOROS: 

Q. What conclusions did you draw about the programming 
needs in your coverage area from the questionnaires which 
were returned to you? 

MR. LETTERMAN: Mr. Boros, would it be possible to | 
find out before we go into that, when the surveys were made, 
the year ? 

MR. BOROS: Sure. Go ahead, ask any clarifying questions 
you want to. | 

PRESIDING EXAMINER: Please raise your voices. You 
are competing with the trucks on the street and the air vent | 
behind 


(Tr. 1111] 


me and would you bear that in mind? 

MR. LETTERMAN: Just for the present time, I under- | 
stood that you made surveys on two separate occasions, is 
that correct ? 

THE WITNESS: 1964 and late in 1965. 

MR. LETTERMAN: Now, sir, were these surveys or 
either one made prior to the time you filed your application | 

| 


with the Commission? 
THE WITNESS: Yes. 


(Tr. 1111] 


MR. LETTERMAN: Both of them? 

THE WITNESS: No, one of them was, in 1964. 

MR. LETTERMAN: Thank you. 

BY MR. BOROS: 

Q. What conclusions did you derive taking the surveys 
as a whole about the programming needs within your proposed 
coverage area?) A. I noted a uniformity of the responses. 
One of the things that I wanted to determine was if there were 
special program needs for Bayamon that might be satisfied 
by special programming and I failed to determine that there 
were in fact any such special program needs. 

Q. Youare saying that the program needs of the San 
Juan metropolitan area are essentially the same ? A. Tothe 
best of my determination. 

PRESIDING EXAMINER: Essentially the same as what? 

MR. BOROS: Throughout the area. 


[Tr. 1112] 


THE WITNESS: Throughout the area. 

BY MR. BOROS: 

Q. San Juan metropolitan area? A. Based on the sur- 
veys that I took I believe that to be true. 

Q. Did you draw any different conclusions from your 
listening to radio stations serving the San Juan metropolitan 
area? A. No. My impression from listening to the area 
stations was that they all seemed to be programming for the 
entire area. 

Q. There are two radio stations in Bayamon, is that 


correct? A. That is true. 
Q. Two AM stations? A. Two AM stations and one 
FM station. 


[Tr. 1113] 

Q. Have you listened to them? A. Yes, Ihave. One is 
located across from my house. 

Q. Which station? A. WAUS. 

MR. LETTERMAN: The station is located across from 
your house ? 

THE WITNESS: Yes. 

MR. LETTERMAN: In San Juan. 

PRESIDING EXAMINER: And that is the Bayamon 
stations ? 

MR. LETTERMAN: Yes. 

PRESIDING EXAMINER: That is what I wanted to get | 


clear in 
(Tr. 1113] 


my mind. 

BY MR. BOROS: 

Q. Have you noticed, based upon your listening to the 
Bayamon stations, whether there is any difference in the 
programming they produce from that produced by other 
stations in the San Juan metropolitan area? A. There is a 
difference in the program formats, but there is no difference 
in orientation. 

Q. In listening to a Bayamon station as opposed to a 
San Juan station, can you, until such time as you hear call 


letter identification, tell the station location of the station 


from its programming? A. No, sir. 
Q. Have you ever triedto dothis? A. Yes, I have 
been very much interested in this point. 


(Tr. 1113] 


Q. The concept of making a market analysis, is that a 
concept formulated by you? A. Hardly, no. I first heard the 
expression "market analysis" when I was studying marketing 
at New York University. Much of my studies were devoted to 
market analysis in various forms for various reasons. 
Market analysis is a term that changes meaning when applied 
to different purposes to which the analysis is intended to be 
put, whether it be for patterns of distribution or whatever. 


* * * * 


(Tr. 1167] 

* x * * 

Q. With respect to the schools, is there any subordinate 
official in Bayamon that would act under the directive of the 
officials in San Juan but would have some form of independent 
authority and capacity over the Bayamon schools? A. There 
is no such person. The authority rests entirely in the San 
Juan headquarters and the people involved in the various 
towns and educational district merely carry out their orders. 
The policy is made in San Juan. 

Q. Could you give us an idea of the school structure in 
Bayamon? Does it parallel the system we have in the United 
States, grade school, junior high school and high school? 

A. Well, in Bayamon as in much of Puerto Rico, in the built 
up areas, in the populated areas, the school systems pretty 
much follow our system as we know it in the United States 
with one exception, the schools are all on double sessions. 
There is a shortage of classrooms and teachers, accordingly, 
there are two shifts every day. 

In the rural areas of Puerto Rico, the school system 
takes the form of the one or two-room school house. There 


[Tr. 1168] | 


is no public bus transportation for the children in school. 
Many of them walk several miles. Accordingly there are 
many small schools of one or two rooms scattered through- | 


out the countryside | 
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and one teacher in that case would be in charge of many 
grades. 

Q. Now, in the built-up areas to which you have refer- 
ence, there are high schools? A. Yes, sir. : 

Q. Do the high schools have principals? A. Yes, the | 
high schools have principals. 

Q. Did you contact any of the principals of the high 
schools in Bayamon? A. No. 

Q. Do the secondary junior high schools have principals? 
A. Lassume that, but I don't know it to be a fact. 

Q. Ifthey did, or did not, did you contact them? A. 1 
did not. 

Q. Did you contact any of the officials in San Juan, 
Puerto Rico that would have charge of the school systems in 
Bayamon itself? A. No, I didn't. | 

Q Does Bayamon have any institutions of higher learn- 
ing, universities or colleges or junior colleges or bodies of 
that type? A. Yes, it does. 

Q. Could you tell us what they are? A. Thereisa | 
branch of Inter-American University. There is a branch of| 
World University which is a very small college. Inter- | 
American University is headquarteredinSan German with 
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a new branch in Bayamon. Catholic University also has a 
branch in Bayamon. 

Q. Who heads up Catholic University in Bayamon? 

A. Father Leo.’ The priests in Puerto Rico and in all 
Spanish speaking countries are known by their first names. 

Q. Who heads up the Inter-American University ? 

A. I don't recall. It is a branch. Who heads up the branch? 

Q. Yes. A. I don't recall. 

Q. Do you know who heads up the home base school? 
A. No, I don't know. 

Q. Did you talk to Father Leo about your proposed 
station? A. Yes, he has been to my house several times and 
he has discussed the station and he expressed a great deal of 
interest in it. 

Q. Did he express any interest in participation in your 
station? A. No, we discussed that and I offered facilities to 
him, but the Government of Puerto Rico is licensee of an 
educational non-commercial station and they have a fairly 
large staff which devotes itself exclusively to educational 
programming. 

Q. But you have no arrangements with Father Leo? 

A. No, but it was brought out in conversation that they were 


doing a program on this Government station. 
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Q@. And you have no arrangements with Father Leo for 
participation in programs of an educational type to be pre- 
sented over your station? A No, none whatsoever. 


(Tr. 1171] | 


Q. Are there any churches in Bayamon? A. Yes, 
there are. 


Q. How many? A. There are three or four Protestant 


churches and some fairly small spiritual groups. 

Q. Referring to the three or four Catholic churches, do 
you know the names of the priests that have charge of those | 
churches? A. No, I don't. | 

Q. You didn't contact them? A. No. 

Q. With respect to the Protestant churches, did you 
contact them? A. No. 

Q. Did you contact any church organization in Bayamon 
itself? A. No, I didn't. | 
Q. Did you contact any church organization in San Juan? 
A. No. | 

Q. Did you contact any educational organizations in San 


Juan under the Government of Puerto Rico? 
(Tr. 1171] 


A. Only the University of Puerto Rico. 

Q. The University of Puerto Rico? You did have a 
contact with the University of Puerto Rico? A. Oh, yes. 

Q. You had conversations with whom? A. A great 
number of faculty members and officials of the University 
of Puerto Rico. 

Q. Let us take the top official, the one who would have 
a guiding power over the university, did you speak with him ? 
A. Thé top man, no. | 

Q Who did you talk with? A. Professor Walker, who} 
is the head of the English Department who has since died. 
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Iam sorry, Walker hasn't died. I spent the summer before 
last daily in the library at the University of Puerto Rico. 

Q. Iam just going down questions, with whom did you 
speak ? 

MR. BOROS: I must object to the witness being inter - 
rupted when he is answering the question. Until the question 
is finished I don't think one can determine whether it is 
responsive or not. At that point one can motion to strike. 

MR. LETTERMAN: I asked for names. 

PRESIDING EXAMINER: He asked for names. I don't 
think this witness will hesitate to tell me if he hasn't had an 
opportunity to complete his answer and whether or not the 
sentence which he 
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had started about he had spent such and such time in the 

library was a basic statement to persons whom he might 

have contacted, I don't know and I think he should be per - 
mitted to answer that. 

MR. LETTERMAN: He could give the name and then 
tell how it came about, certainly, Your Honor. 

In other words, I would just like to convey to everyone 
here, I want him to have a full opportunity. I will not cut 
him off, but I would like to have the names. 

THE WITNESS: Walker is one, you have got that. Another 
one is Carlo Carrera Benetes. He is a professor of law at the 
undergraduate school. 

BY MR. LETTERMAN: 

Q Would he have a comparable position to dean of the 
law school? A. No. 
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Q. Did you speak to the dean of the law school? A. No. 

Q. Goon. A. I cannot remember the names of the 
people I spoke with. | 

Q. Did you make any arrangements with Mr. Walker or 
with Mr. Carrera Benetes? Did you make any arrangements 
with them or speak to them about participation on programs | 
to be presented on your station? A. Yes, that was my reason 
for going. 

Q. Which programs? 
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A. In particular I was interested in their ideas about what 
they thought would be meaningful and useful and we talked 
about some discussion programs that I was proposing, that 
I had planned to propose. ! 
Q. Were there any definite plans? A. No. 
Q. Sir, you wanted to say something about the library. 
I didn't mean to cut you off. Would you go ahead and com- 
plete your statement about the library of the University ? 
A. The University of Puerto Rico Library, as might be 
expected, has the largest collection of data relating to Puerto 
Rico of any in the world. I spent the summer of 1965 for two 
months living in there during the summer and going to the 
library daily on the campus of the University of Puerto Rico 
at Rio Piedras. 
I was interested in reading everything they had and in 
the normal course of things there I met a lot of people. I 
talked with young instructors and I talked with people but I | 
could not classify any of these except the two I mentioned, 
as official program contacts. 


[Tr. 1173] 


Q. Where did these people live? In Rio Piedras or 
some other place? A. Throughout the metropolitan area. 
Q. Is the University located in Rio Piedras? A. Yes. 
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Q. Is Rio Piedras located in the heart of San Juan? 
A. Not in the heart, in the municipio of San Juan. 

Q. Tell us, in relation to the city of San Juan, where it 
is located. A. On the outskirts. It was annexed in 1951. 

Q. How far is Bayamon from the municipio of San Juan? 
A. They are contiguous. 

Q. One is right next to the other? A. Yes. 

Q. Is there a central city in the sense of -- perhaps I 
am uSing the word "central city" wrong, but is there a popu- 
lation cluster within the municipio of Bayamon-that is called 
Bayamon? A. Yes. 

Q. Is it there where most of the shopping centers you 
mentioned are located? A. No, it is not far, but it is separate. 
They are separate from the village and so forth. 

Q. Is ita village? A. Not in the New England definition, 
but it is the location of the town hall and the town plaza and 
several hundred businesses. 

Q. During the course of your testimony you said that 
you walked every street and you went in every shop, I believe 
you used the universal term "every", in Bayamon. Did you 


mean in the community of Bayamon or in Bayamon? 
(Tr. 1175] 


A. LI believe I qualified "every" by saying that I visited only 


the ones which represented revenues. 


[Tr. 1176] | 
| 


Q. You did, I forgot. How many were there altogether 2 
A. There were several hundred. I estimated approximately | 
75 of the businesses in Bayamon village represented a source 


of radio revenue. 
Q. And you were talking about Bayamon village when | 
you referred to the establishments that you visited? A. Yes. 
Q. How far is your home from the transmitter site that 
you propose? A. As the crow flies? | 
Q. No, as you drive an automobile. A. Depends on how 
I go. | 
Q. Tell us how you would go. I have a map here. Would 
this map as you have introduced into evidence as Cavallaro | 
Exhibit 1 be helpful to you in describing the routes from your 
home to the transmitter site? A. Well, my transmitter site 


is on Road 829. I would travel from 829 to Road 174 which 


would take me into the center of Bayamon and then I would | 
take Road 2 into San Juan. | 
Q. Allright. Now, if you were to drive over the routes 


which you have just described in an automobile or a vehicle | 
similar to an automobile, how far would you have traveled? © 
A. Ihave never clocked the mileage, but the driving time | 
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is variously 25 to 40 minutes, depending on the traffic. : 
Q. How fast do you normally travel? A. The speed | 
limit on the Island is 45 miles an hour. | 
Q. How fast do youtravel? A. 40 miles an hour. 
Q. Asanaverage? A. I think so. 
Q Will your studio be at your transmitter site? 


A. Yes. 
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Q. Do you plan to have an auxiliary studio in San Juan? 
A. Yes. 

Q. Whereabouts in San Juan do you have a location 
selected? A. Where? In back of my home there is a separate 
building. 

Q. Would you describe this building for us, if you will? 
A. Well, it is a building that at one time was a combination 
garage and servants’ quarters. It is a cement structure, 
typical of the Spanish architecture that is prevalent in that 
part of San Juan. It has electricity and it has plumbing and in 
looking it over in this context I have determined that it would 
be adequate for an auxiliary studio. It is centrally located. 

Q. Is itin Miramar? A. Miramar. 

Q. How large a structure is it? A. In terms of square 
feet? It is the size of a -- probably the total area might be 
similar to this hearing room. 


* * * 
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* * * * 


Q. In order to come to some determination as to the 
extent of what those stores may gross and I believe you testi- 
fied that you could come to within about $10,000 of what those 
stores grossed, is that right? A. That is right. 

Q. At this time, did you speak or talk to any person in 
any one of the stores that you would say was an authority ? 
Let me give you an example, such as the manager. Did you 
speak to the manager of any of these stores? A. No,I 
didn't. 

Q. Sointhis particular survey or market analysis, at 


least that feature of it, you didn't go to any of them and say 


[Tr. 1187] 
that you are establishing the radio station and would you spend 
$250 a month over my stations? A. I purposely did not. 

Q. You have no commitments of that nature from 
businessmen in this particular location? A. Commitments? 
Q. Commitments, I am talking about a commitment. 

A. Ihave no commitments from any businessman. 
Q. Anywhere? A. Anywhere. 
Q. In San Juan? 
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A. Ihave no commitments anywhere. | 

Q. Inany part of the area that your station would serve ? 
Do you have any definite assurances? For example, did you 
go to any businessmen in San Juan and get a definite assurance ? 
Now I understand about your trip to Sears and Roebuck, I am 
not talking about that sort of thing, but did you go toa store, 
for example, and show them an advertising contract that you 
planned to use and say "Here is an advertising contract. 

Would you sign up for so many spots?" Did you do that? 
A. I did not or would not. 

Q. So that the market analysis that you made is one 
which did not involve the element of negotiating and actual 
contract for the service that you might perform, is that right ? 
A. The market analysis technique does not involve negotiation. 

Q. Now, sir, did you make any study of the talent that | 
might be available to you for use over local live programs in 
the San Juan area as distinguished from the municipio of __ 
Bayamon? A. Talent? 


Q. Well, I use the word talent. I mean singers, dancers, 


accordian players, bongo players, trumpet players, or groups. 
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A. The reason Iam concerned about the question is because 
in the sense of announcers and that kind of talent the answer 
is yes, I did make inquiries as to the availability of the kind 
of people that I would have to have, but in terms of song and 
dance 
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men, no, I did not. 

Q. Or any person, for example, local talent, that might 
be there. A. No. 

Q. By the way, how long have you lived there? A. About 
8 months. 

Q. Before that time did you live in Puerto Rico at all? 
A. Yes. 

Q. When was that? A. During the summer of 1965 I 
was there for two months. 

Q. Any other periods of time? A. I have never lived 
there any other period of time. The other times I spent there 
was in trips. Some of them extended, but also as a legal 
resident of Massachusetts. 

Q. Have you ever operated a radio station in Puerto 
Rico? A. No, not in Puerto Rico. 

Q. What was the size of your staffat WITT? A. Nine. 

Q. Is that the highest figure? I am just asking, I don't 
want to hold you to it precisely. A. I think I may have had 
some college students on weekends, engineering type em- 
ployees, but my solid full time staff as I recall, was nine 
people. Have you formulated any definite ideas as to the 
content of the entertainment programs which you propose as 
distinguished from the format of the program itself? 


[Tr. 1193] 
* x 
(Tr. 1192] 

* * * * 

MR. BOROS: Can we get an indication of what Mr. 
Letterman is driving at? I don't mind if the witness is 
sequestered, but I think he should leave the room. 

PRESIDING EXAMINER: We are going to adjourn in 
another five or ten minutes. 

MR. LETTERMAN: Can I drop this and come back to it. 
tomorrow ? | 

MR. BOROS: That is a reasonable idea. | 

BY MR. LETTERMAN: | 

Q. Ibelieve I covered the subject of the persons that : 
might participate as participants over programs originating : 
in the Bayamon studio. I now go to San Juan. Is there a 
Mayor of San Juan? A. Yes. 

Q. Did you contact the Mayor of San Juan? A. I tried 
put she is very difficult to see and she wouldn't see me. 

Q. Did you contact any person in San Juan that would 


participate in educational presentations over your station? | 
A. That would participate ? : 

Q. That would participate on a regular basis. A. No, | 
I have offered no -- I have proposed no programs that re- 
quire a regular participant. There is no format that could 
accommodate a regular participant. 


(Tr. 1193] | 


Q. Would that be the same for religious programming ? 
A. Even in the religious programming, I have proposed 
rotating speakers. 
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Q. Who are the rotating speakers that you propose ? 

A. Religious people throughout the area of various faiths. 
Ihave no commitments from them or I have no expressions 
of their willingness to appear, but I would offer this program 
to the religious community. 

Q  Indiscussion programs would the same answer be 
true? A. In other words, do I have anyone who would 
permanently appear on a discussion program ? 

Q. Permanent is a long time, just on a regular basis. 
A. Ona regular basis, just myself. 

PRESIDING EXAMINER: When you come to a good 
breaking point, Mr. Letterman, we can adjourn, but if you 
want to finish that, go ahead. 

MR. LETTERMAN: Let me finish that one little tiny 
corner. 

PRESIDING EXAMINER: Surely. 

BY MR. LETTERMAN: 

Q. Do you have any classification of programs, whether 
it be entertainment, religious, discussion, talk or what have 
you, the one utilized by the Commission, that are designed to 
serve as a forum for any particular person or group in San 
Juan? A. For any person or groups exclusively ? 


Q. Yes, any particular person or group in San Juan. 


[Tr. 1194] 


A. Lbelieve so. If you will give me just a second here, I 
am going to check. On Sunday afternoons from 12:30 until 
1 o'clock, the Agricultural Extension Service from the 

University of Puerto Rico, that portion of which the agri- 


culture department is headquartered at Miyagues, Puerto 
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Rico, would provide a speaker, a lecturer who will speak on! 
subjects of current interest to area farmers. | 

Q. How far is Miyagues from San Juan? A. On the 
other side of the Island, 100 miles. Did you misunderstand | 
me ? 

Q. Ithought you said Miyagues. A. I said that the Agri- 
cultural Extension Service is headquartered in Miyagues. | 
There are agents throughout the Island. 

Q. Where is the agent closest to your station? 

A. Bayamon. 

Q. Is there one in San Juan, also? A. There area 
number of them attached to the University of Puerto Rico. 
They are the ones I contacted. 

Q. What is the name of the agency in Bayamon? 

A. Gonzalez. 

Q. Did youtalktohim? A. Yes. 

Q. Did you make arrangements to have him participate ? 
A. Yes, I did. 
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Q. Did you discuss the content of the programs that you 
would broadcast over this station? A. I told him about the — 
general nature of the program and the fact that it would be | 
various things from week to week of current interest. | 

Q. Did you contemplate that this would originate at the’ 
studio by your transmitter or at your remote studio or 
auxiliary studio in San Juan? A. I expect it would be taped | 
in advance through the taping facilities of the University of 
Puerto Rico. They have a studio. 

Q. Where is that located? A. At Rio Piedras in 


San Juan. 
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Q. Are there any other programs of that nature ? 

A. Lbelieve you said devoted to a special group or person. 
Q. Yes, and what I have in mind is someone with an 
official function, such as an official of a church or an official 

from the Government. I consider the man that you spoke of 
as being official. A. There is not other that would be devoted 
to that. 

MR. LETTERMAN: Your Honor, I think maybe I have 
covered a few of the points that I wished to cover this after - 
noon and we could adjourn if you would care to do so or I can 
go on if you want me to. 


* * * 
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Q. Now, that was amended I believe on January 11, 1966 


to include some corrected percentage figures; is that right ? 


A. That is correct. 

Q. And the January 11, 1966 percentage figures would 
control, would they not? A. Percentage in terms of program 
log analysis, not percentage in terms of program type. 

Q. So it was just the second page as to source per- 
centages that was amended? A. That is correct. 

Q. Do Iunderstand, Mr. Cavallaro, that it is your in- 
tention to be the General Manager of this station? A. Yes, 
sir, it is. 

Q. Now, I would like to direct your attention to survey 
sheets that you spoke about yesterday. I believe you said 
there were 71 in number. A. I counted them and came up 
with the figure 71. I have not verified it. 

Q. Could we settle for approximately 70? A. Approxi- 
mately 70. 


(Tr. 1207] 


Q. These questionnaires are in Spanish? A. Some are 
in Spanish. Some are in English. | 
Q. Did you prepare the questionnaire yourself? A. Yes, 
ir, I did. 
Q. As I understand it, you conducted the interviews 
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yourself? A. Yes, sir, I did. 

MR. LETTERMAN: Your Honor, I am at a disadvantage | 
because I cannot read Spanish and I have not had a chance to | 
see this. Do you have a copy of one in English that I could | 
use ? 

THE WITNESS: Turn to the longer legal size pages at 
the bottom. They are in English and it is an accurate trans- | 
lation. 

BY MR. LETTERMAN: 


Q. Now, I have one of the survey sheets before me and | 


it is signed by Marlene Drummond and it has her address 
given as 165 Hostos Street, Hato Rey. Where is Hato Rey 
located? A. San Juan. | 

Q. Looking at this particular survey sheet. Would you : 
observe the answer is given and tell us how you utilized the 
material furnished by this particular person? 

MR. BOROS: I object. You have not established he 
utilized the material furnished by this particular person at 
all. 

BY MR. LETTERMAN: 

Q. Did you in any way use the material furnished by 
this particular person in formulating your program plan? 

A. Yes, sir. 
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Q. Would you please state how you did this? A. I 
utilized the material furnished by this particular person as 
a part of the overall survey. Of course, I did not rely on 


this individual except as part of an assembling technique. 
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Q  lLunderstood that but we have no exhibits that corre - 
late the material so I have to go through them individually. 

A. Lunderstand. At a glance, this questionnaire tells me that 
this respondent has a car which does not have a radio; that 
she regards "World News" good; "The radio service presently 
available”, she was offered the choice of "Excellent, good, 
fair, poor", in many categories. 

She only partially completed this, but she regarded 
"World News" good, "Island News", good, "Mainland News" 
good, business good, news analysis, good, and sports good. 

That is as far as she went. 

In regard to the question, "In your opinion a new radio 
service should feature the following type or types of musical 
programing", she responded, "Classical music”. 

Q. May I ask a question at this point ? Do you have a 
program in your schedule that presents or features classical 
music ? 

MR. BOROS: I object, that is irrelevant. The fact that 
one questionnaire which the witness has in his possession 
states a preference to classical music is not predicate for 
asking a question which otherwise is irrelevant, and that is 
whether classical music is featured. 

There is no issue here as to whether the program the 
applicant proposes is able to meet the needs of the community. 
In any event, the fact that one individual -- and I suspect 
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there is more than one individual who lives in the service 
areas -- expresses a taste for classical music, in any event 
does not make relevant the questions as to whether classical 
music is featured. | 

PRESIDING EXAMINER; I am troubled about this 
approach. 

MR. LETTERMAN: I have no alternative. 

PRESIDING EXAMINER: As I understand the technique | 
of sampling to ascertain desired information, I have never | 
before seen it gone through one by one, each of the question 
naires. [ think it is an endless problem. You had something 
yesterday afternoon that you indicated you wanted a bench 
conference on. 

Is this the matter, Mr. Letterman? 

MR. LETTERMAN; No, that is an entirely different 
matter. But, Your Honor, if you are going to rule on this -- 


PRESIDING EXAMINER: Iam trying to get information 


enough to rule. Iam trying to see where you are going with | 


it and what you consider the relevancy. 

MR. LETTERMAN: We have an issue here that spe- 
cifically says, "The extent to which the applicant's program | 
proposal would meet the specific unsatisfied program needs | 
of his specified station location" that is Issue 4(C). 

Issue 4(B) says "The extent to which the needs of the 
specified station locations are being met by existing 
standard broadcast stations." 
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Now, he said he took a survey and the basis, I take it, of 
this survey was a part of the predicate of this program pro- 
posal that we have before us. If you are going to deny me the 
right to test the survey techniques defined -- 

PRESIDING EXAMINER: I have not denied you the right. 
Iam trying to find out where you are going, to see if we can 
find a shorter way. 

MR. LETTERMAN: We have a proposal here for Bayamon, 
Puerto Rico. He has a program proposal in that application. 
Iam testing out now -- and I think I have a mandatory duty to 
do so -- as to whether this proposal will meet the needs and 
interests of the communities he proposes to serve. 

He stated on the witness stand, categorically, yesterday, 
that his station was for Bayamon. He stated -- andI asked him 
these questions as a predicate -- that his station was for 
Bayamon. 

It was going to be located, the studio was going to be 
located at Bayamon. It was going to be identified as 
Bayamon. Your Honor, it is before this Commission as a 
proposal for Bayamon. 

But there has been other testimony by the witness to the 
effect that he considers any programing that he would have on 
his station sufficient to meet the needs and interests of all of 
the people within the service area and he leaves it on a very 
generic basis. 

[Tr. 1211] 

Now, he said that this was so. Iam attempting to ascer - 
tain the basis for his statements along those lines, and also 
to ascertain whether the Commission should, in the public 
interest, really and in fact consider this as realistically 
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an application for Bayamon. 

If it is not, this applicant has other problems. 

MR. BOROS: We already have conceded, and I think in | 
the most explicit possible terms, that the programing needs | 
do not differ, of Bayamon. They do not differ in any signifi- | 
cant and substantial effect from the programing needs of the : 
San Juan metropolitan area as a whole. | 

We have stated that there are no distinct and particular | 
needs to the political boundary or political area of Bayamon ; 
which differ substantially from the licensing needs of the 
rest of the San Juan metropolitan area. | 

Therefore, I do not see what Mr. Letterman's purpose is 
although I am quite willing also to hear if there is any basis | 
for relevance. | 

MR. LETTERMAN: That is not a concession. That is an 
assertion. And it is an assertion which carries with it what | 
ultimately would be argued; that this applicant’s proposal : 
would just as well satisfy the needs of Bayamon as it would | 
of San Juan. 

Without any basis in the record, it is a flat assertion on, 
the part of the applicant as to what he is doing. Now, a | 
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concession would be this: A concession would be that '"T have 


not designed my program in any way, shape or form, to serve 
any needs and interests peculiar to Bayamon. I have not done 
that. My proposal is not one that would serve any particular 
needs of Bayamon and I concede that I have not met my 
burden of proof under Issue 6(C)." 
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That would be a concession. But all he is doing is asserting, 
and there is a real distinction between those two. 

PRESIDING EXAMINER: One of the problems I had early 
in this — I think there is a much larger overall problem -- 
was that this particular questionnaire had been filled out, to 
the degree to which it is filled out, by a resident, not of 
Bayamon, but of Puerto Rico, as I understood it. 

MR. LETTERMAN: San Juan. 

PRESIDING EXAMINER: I meant to say San Juan. And 
that was one of the things that troubled me about your question. 
This has not shown to be a resident of Bayamon. 

MR. LETTERMAN: That is right, and that is perfectly 
legitimate examination, Your Honor. In other words, he has 
taken a survey and we do not know really the extent of the 
survey. 

He has gone to a number of people, as identified in the 
record, and suppose it turns out that the number of people 
that he has gone to principally reside in San Juan, and it 
turns out that his program proposal is reflecting what the 


needs and 
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interests of those people have indicated they should be; 
wouldn't that be proof this was not a Bayamon proposal ? 

Am I not allowed to probe the bona fide-ness of this 
application, as to how far this particular issue goes, to 
challenge or to ask him questions on the very survey he testi- 
fied to, to develop facts the best I can under the circum- 


stances ? 


| 


[Tr. 1214] | 


Your Honor, you realize when we started out, here was 
what they submitted. It is called Exhibit No. 8. They have 
presented orally an almost completely new showing. 

PRESIDING EXAMINER: I do not agree with that 
statement, Mr. Letterman, that they have presented almost 
completely a new showing, because under the rules they 
certainly have a right to rehabilitate stuff. 

I refuse to permit a lot of conclusionary material that 
was in this, but I cannot fail to afford them the opportunity to 
rehabilitate them if they can. So to say it is a new proposal | 
is in my opinion not borne out by the record. 

MR. LETTERMAN: Iam not saying "new proposal.” 
What I should have said was, certainly the evidence to support 
the proposal came orally and came at a time way after the ex- 
change of the material that was, as I thought to be, in written 
form, Your Honor. 

PRESIDING EXAMINER: Iam going to overrule this | 
objection and let you proceed on this ground and let me see 
where we are going. I do think that Mr. Boros could well 
give thought to 
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the state of this record at the present time and I think I would 
be less than candid with you if I did not tell you this. 

I have not evaluated it and, Iam not prejudging it, but it 
may be when you evaluate it, you are going to come up with | 
a feeling in your own mind that you have not been able to show 
any extent or any great extent that there are separate and 
distinct programing needs. | 


[Tr. 1214] 


I think when you say what you have already said, you 
come some steps along the line to that, and I think that is 
what Mr. Letterman is talking about when he said what you 
are doing is laying a predicate to argue later. 


You know what you have put in and you have experience 


enough, you know, to at least a substantial degree, the proba- 


tive value of what you have put in, to look toward showing that 
there are distinct, in the language of this, "separate and dis - 
tinct programing needs". 

Now, I throw that out for your consideration. 

MR. BOROS: We are not willing to stipulate there are. 

PRESIDING EXAMINER: That would not be a stipulation 
with the Broadcast Bureau unless they want to enter into it. 
This would be concessionary admission, and it is something 
for you to decide. Iam certainly not in any manner asking 
you to do it. 

Iam saying, will you give thought to how we can shorten 


this record and yet afford due process to everybody concerned? 
[Tr. 1215] 


MR. BOROS: I will take that into consideration. 

PRESIDING EXAMINER: Will you proceed now, Mr. 
Letterman, and the question is so far back that maybe you 
would like to restate it. 

The objection was overruled. 

MR. LETTERMAN: Mr. Cavallaro had gotten to the 
point in this particular questionnaire where he indicated 
that the respondent had indicated a desire for classical 
music. Is this correct, sir? 

THE WITNESS: That is correct. 
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BY MR. LETTERMAN: 
Q. Iasked you whether or not you had planned to program 


any classical music. A. The answer is yes. | 

Q. Referring to your program proposal, would you tell 
us which program it is? A. I have a copy here if I may use | 
this. 

Q. Would you help me to the extent of telling me the 
time? A. You will note beginning at 10:40 in the morning, 
Monday through Saturday, there is a program scheduled en- . 
titled "Morning Pop Concert"that goes to 11 o'clock. 8:40 to’! 
11 o'clock. There is a ten minute interruption for the world | 
and regional news and weather. | 

And then from 10:30 -- from 11:10 to 11:30, "Morning 
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Pop Concert" continues. 

There is a five minute break at 11:30 for a short program 
called "Island Date Book". Then from 11:35 to 1:20 o'clock, 
"Morning Pop Concert” continues and it concludes at noon- 
time. 

PRESIDING EXAMINER: May I ask one question? 

Do you consider "pop" music and classical music to be | 
the same ? 

THE WITNESS: Your Honor, the term "Pop Concert" is. 
used in the context that has become popular, in the "Music 
Under the Stars" context. 

BY MR. LETTERMAN: 

Q. Could you give us examples of the type of music you 
are talking about? A. Yes, sir, certainly. Music as popular 
as Gershwin -- sticking with American composers -- going 
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as far perhaps as Aaron Copeland, using the lighter classic 
of the masters, staying away from the atonal classical music 
which tends to have limited appeal. 

In short, listenable classics. 

Q. Would you include some operas? A. I would include 


some themes from operas. "Grand March" from Aida; the 


theme from Madame Butterfly and other familiar themes 
that have actually become popular in the real popular context, 
in the mass appeal context. 

But I doubt whether this program would include any 


lyrical 
(Tr. 1217] 


opera which is primarily in Italian, German and French. 

It would include Spanish. It would tend toward the 
Spanish classics, the "Classic Guitar of Segovia and Montoya"; 
the classical renderings of operatic stars like Licia 
Albanese and others who have put on classical operetta per - 
formances in the Spanish language. 

But in this respect, the respondent in this case, Miss 
Drummond, her comments regarding the desire for more 
classical music are fairly prevalent as you will notice, if you 
look through some of those questionnaires. 

This is not an isolated request, and I feel that classical 
music in programing during the prime portion of the day is 
an effective way of competing by not competing with present 
programing. 

In other words, providing a new type of programing and 
thereby attracting an audience not presently being satisfied 


by existing radio. 
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Q. May I just name another category which youhave — 
touched on, that is symphonic music. Would you include any | 
symphonies? A. So called light symphonies, yes. : 
Q. Would you give us an illustration of what the term | 
"light symphony" means to you? A. I think there is nothing | 
that I would find objectionable in any of Beethoven, Chopin; Tj 


would tend to stay away from | 
(Tr. 1218] 
Wagnerian weight. 

Q. Now, will you continue your examination of the 
questionnaire? You got down to the point where she indicated 
that -- A. In Question 3 of the questionnaire. | 

Q. Before you go to that, was there any other program | 
in your schedule as presented originally or as amended that : 
would include this type of music? A. Yes. This is something 
that I found very successful in Amherst and I would also intend 
to follow through with in Puerto Rico; that is not compartment - 
alizing classical music as some form of a rare or unique AM 
programing, but rather interspersing appropriate classical | 
selections throughout the musical day. | 

Q. Would yougive us a few examples? A. The "William 
Tell Overture", for example. | 

Q. Imeana few examples of time periods where they : 
would be interspersed. A. Throughout the 24-hour period, | 
broadcast day, including the morning. 

Q. Give us the name of the program from your schedule. 
A. "Morning Carrousel"? 

Q. Yes, sir. 

Iam just asking you to look through the various time 
periods. 


[Tr. 1219] 


[Tr. 1219] 


A. The only musical time period, perhaps, that there would 


never be any classical music in the strict sense used is 
"Curtain Time" which is 12:30 to 1 which would feature the 
music from Broadway which has been translated into Spanish 
and adapted to the Latin market. 

Q. And later in the day, after 6 o'clock, do you have a 
program where it might be presented? A. There isa great 
deal of talk programing in the English, but as I look through 
I see, "Musical Interlude” from 8:30 to 9; program from 
"Night Beat” from 12 to 1 and then "Dawn Patrol" which is the 
all-night program. 

Q. And that "Dawn Patrol” would run -- I see it in the 
later amended schedule -- you have it scheduled at 1:10 a.m. 
running through until 5:45 in the morning. A. That is cor- 
rect. 

Q. So during that period, there would be some symphonic 
and operatic, light classical, pop, and things of the type you 
just described? A. That is correct. 

PRESIDING EXAMINER: Did you say 10 a.m. ? 

MR. LETTERMAN: 1:10 a.m. It is 10:10 a.m. in the 
morning. 

PRESIDING EXAMINER: I wanted to get that straight. 

I thought you said 10 instead of 1. 
BY MR. LETTERMAN: 
Q. Does that fully answer the question? 
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A. Yes, sir, it does. 
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Q. In other words, did I give you full opportunity to 
respond? A. Yes, sir. 

Q. Now, sir, would you tell us next what Marlene | 
Drummond said or indicated? A. Question No. 3 of the 
questionnaire reads 'Do you think that present radio services 
do the best possible job in serving the interests of the people 
and government of Puerto Rico." | 

There is an opportunity for the respondent to check yes 
or no. In this case, Miss Drummond checked no. Then the 
question continues, "If the answer is no, in what way or ways 
do you think radio service could be improved.” 

Miss Drummond answered by saying "There should be an 
all-night station for music and news around the clock.” | 

It just happened that we did amend to provide all -night | 
programing, not in response to Miss Drummond, but in : 
response to a substantial number of people who indicated the 
same thing. 

Q. Allright. As I understand your prior description, , : 
there will be music all during this night period? A. Music 
and news. | 

Q. We did not get to news, but we were talking about | 


music. A. That is right. | 
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Q. And also you say news, too? A. That is right. 

Q_ Sir, you said that you listened to the other stations ! 
in the San Juan-Bayamon area. Are there any that are full- 
time stations? A. They are all full-time stations. Full 
time licensees. Is that what you mean? 
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Q. Yes, sir. Do any of them operate on the 24-hour 
pasis? A. No, they do not. 

Q. So yours would be the first station to operate on a 
24-hour basis to fulfill this particular need? A. That is 
correct. I might say from time to time some have done it 
for short periods. Presently, no one is operating 24 hours 
a day; and no one at the time in 1965; during this period 
there were no stations operating 24 hours a day. 

Q. Sir, your testimony on this point is based upon your 
recent listening to each of these stations and your activities 
in the broadcast field in Puerto Rico at this time; is it not? 
A. Yes, sir. 

Q. And you are ina position to state this is an accurate 
representation as to their hours of operation? A. That is 
right. 


Q. Now, go to the next question and answer -- Question 
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No. 4 reads "What do you think of the advertising messages 
that are presently being broadcast," and in the "yes -no” 
column, under the first category, "too much advertising,” 
Miss Drummond said "yes." 

Under the category of "too loud or annoying,"’ Miss 
Drummond said "yes." Under the category "often exaggerate 
claims," Miss Drummond said, "yes." 

Under the category "important information," Miss 
Drummond said "no." Under the category "too long,"’ Miss 
Drummond said "yes." 

Now I believe yesterday you mentioned certain aspects 
of your commercial type operation and you also called 


i 
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attention to some of these matters in your testimony, that 
there were complaints about the loudness of the advertising, 
how long they were and other aspects. i 

You also indicated that in the programing of the stations 
you noted that many commercials were placed back to back; | 
that is three commercial spot announcements back to back, 
meaning by back to back, following one another without any | 
programing in between; is that right? A. I have heard as | 
many as 10 back to back. 

Q. Then you indicated that there was a tendency of Aes 
stations to cluster in this manner there their commercials and 
then have an uninterrupted program at the end of which they : 


would cluster commercials again? 
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A. That is right. 

Q. Do you propose to operate ina different fashion? 
A. Yes, sir, during much of my programing day, as appropri - 
ate, based on the kind of programing, I plan to run an average 
maximum of about 10 commercials per hours, and I would | 
expect to run them back to back so that at each break or : 
interruption there would be two commercials. 

In other words, there would be five interruptions for 
commercials during the course of an hour, leaving an un- 
interrupted 12 minutes between commercials less the time 
taken by the commercials. 

Q. Sir, in talking about spot announcements which are | 
commercial in nature, would you also or are you also taking 
into consideration spots which would be station promos and 
spots which would be non-commercial, in describing the | 


number of spot announcements that would be carried in any | 
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60 minute period? A. Yes, I have proposed, as you know 
from looking at the application, 50 non-commercial spot 
announcements per day or a total of 350 per week. 

This comes to two non-commercial spot announcements 
per hour. I would utilize two of the five breaks in any given 
hour for the insertion of non-commercial spot announcement 
material whenever possible. 

That is the bare minimum. Whenever possible, I would 


try 
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to, as a matter of technique, put non-commercial spot an- 
nouncements back to back with commercial spot announcements. 

Q. So there would be one commercial and one non- 
commercial? A. That is correct. 

Q. And to that extent, you would be satisfying this par- 
ticular area of complaint or observation of Miss Drummond? 
A. Well, in part, yes. She makes other comments with her 
check marks, too, "too loud or annoying". 

Q. What would you do about that ? 

MR. BOROS: I object, Your Honor. That assumes that 
because Miss Drummond says that the Puerto Ricans' radio 
stations have too loud or annoying commercials that by a test 
of normalcy that is in fact so. 

That has not been established. 

MR. LETTERMAN: Mr. Cavallaro testified to it yester - 
day. 

MR. BOROS: He did not, Your Honor. I must disagree. 
He did not so testify. 

MR. LETTERMAN: We will ask the witness. 
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BY MR. LETTERMAN: : 
Q. Mr. Cavallaro, didn't you yesterday, in describing | 
the characteristics of commercial announcements carried by 
the majority of the San Juan stations, say that they were 
tending to be loud and what was the other term? A. Annoying. 


* * * * 
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Now, can we have just a moment, please ? 
(Brief discussion off the record.) 

PRESIDING EXAMINER: On the record. 

BY MR. LETTERMAN: 

Q. In connection with this particular survey, sir, was | 
this made in 1964, am I correct in that? A. You are partially 
correct. Part of it was made in 1964 prior to the application, 
and then I went back and did further sampling in the late : 
summer or early fall of 1965. 

Q. Asa result of the later sampling in 1965, did you 
amend your program proposal? A. Asa result of an investi- 
gation carried on in 1965, part of which included the sampling 
were these forms. | 

Q. You did amend your program proposal? A. I 
amended it late in 1965. I do not recall when, but it was 
toward the end of the year. 

Q. But was the amendment occasioned at least in part 
by your further investigation as a result of the further survey? 
A. The amendment which was based on a further survey, in- 
cluded this sampling. : 

Q Could we take the time in 1964, that part of the | 
survey made in 1964. How many times, or how many trips | 


or times were you in Bayamon to conduct the survey? A. I 
| 
| 
| 
| 
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was in Bayamon, prior to filing the application, for about 
eight days for the purpose of getting this information. 
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Q. And making this particular survey? A. Yes, sir, 
and for making this survey and other appropriate contacts. 

Q. Was this eight consecutive days? A. Eight conse- 
cutive days. 

Q@. And you completed the survey during that eight -day 
period? A. Yes, sir, I did. 

Q. And that was in 1964? A. 1964. 

Q. Now, in 1965, the same question, on how many 
occasions or over what period of time did you conduct the 
survey in Bayamon? A. I made so many trips to Puerto 
Rico in 1965, I do not remember the length of the stay during 
which I obtained further information on blanks. 

Q. Could you at least tell us, did you obtain the infor - 
mation during a one or two-day period, or was it over a 10 
or 12-day period? A. It was over a period of probably two 
or three days. It was a fairly short period, when I passed 
them out. 

Q. And you had them filled in? A. I had them filled in. 

Q. Yesterday, I believe, you said that the questionnaires 
were filled in or at least you passed them out in certain 
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central locations. Do I have that correct? A. I tried to have 
people fill them out without my direct supervision and I was 


unsuccessful. 
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Q. Iam only talking about your physical location as to | 
where within the municipio of Bayamon, physically? A. That 
is right, I referred earlier to the market place. | 

Q. Were most of the questionnaires andthe answers to the 
questionnaires, as far as Bayamon is concerned, received in | 
this market place that you have reference to? A. No,I don't 
think so. I carried them with me and I had them filled out by. 
publico drivers, by waiters in restaurants, by employees of the 
town hall, by all the various people I could find myself in | 


contact with. 


| 
In drug stores in some cases. On the street where one | 


person filling in a form would tend -- someone filling ina 
form in Bayamon tends to draw a crowd and others in the | 
crowd would volunteer to become involved. I estimate that each 
one of these forms, even with the scantiest information, took at 
least one-half hour of my time. | 

Q. Sir, Iam not referring to how long it took, but just | 
where the survey was conducted. Was it conducted principally 
in the pueblo or in the Barrios to which you made reference ? 
A. In both places. Primarily, numerically most of the * * * 

* * * \ 

(Tr. 1249] 

Do you remember the question? 

THE WITNESS: Yes, sir, I do. 

PRESIDING EXAMINER: Will you answer it? 

THE WITNESS: I think each respondent was chosen in | 
a different manner or made available to me in a different 


manner. 
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My technique was to engage people in conversations. 
When others came along to look over my shoulder I tried to 
get them to also become respondents. It is not an easy job, 
believe me. 

BY MR. LETTERMAN: 

Q. Referring to the questionnaires you obtained in San 
Juan, again I refer you back to 1964. Was that or at least a 
part of that survey made in 1964? A. Yes, sir, it was. In 
both 1964 and 1965 I did sampling in San Juan and in Bayamon, 
in both English and in Spanish. 

Q. Could you tell us something about the number of days 
in 1964 that you devoted to the survey in San Juan, the number 
of days or hours or what have you? A. The number of days 
were the same and they were the same days. I found that my 
work in Bayamon was limited pretty much to daytime hours. 
In San Juan, I was able to carry on my survey during the 
evening hours. 

Q. Soit'was -- A. So they were the same days. 
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Q. And the same periods of time. A. The same periods 
of time. 

Q. Now, I notice that the questionnaires from San Juan 
are mostly in English. Could you tell us why this was? Is 
there something unique about this or what? A. Perhaps you 
noticed that the names were also Spanish names. These 
were people that could have replied in English or Spanish 
largely -- and I think that is true, but not to the same extent 
of the Bayamon respondents. They tend to feel more at home 
in Spanish than in English, however, I think the language on 
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the form, whether English or Spanish, tends to elicit responses 
in the same language. | 

Q. Did you use any or didn't you have with you any of the 
Spanish forms in San Juan? A. Yes, I carried both around | 
with me. In San Juan people tend to consider themselves more 
sophisticated or cosmopolitan if they speak to a continental in 
English. I believe that is why they tend to be more in English 
although I never noticed that point until you mentioned it. 

Q. Iam going to come back to the survey, but I have an 
allied point I want to take up with you now. | 

During the time that you were and have lived in San Joan! 
have you had occasion to visit the Barrios in Bayamon which 


you previously mentioned? A. Yes, sir. 
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Q. On how many occasions? A. Itis difficult for me | 
to say because there are no Barrio limits, signs. You just | 
never know when you are going from one into another. In | 
fact, there are boundary disputes and many residents do not i 
know what Barrio they live in. It is difficult to determine. | 

Q. Would it be fair to say that you have traveled | 
throughout the municipio of Bayamon on at least ten occasions? 
A. That would be a very conservative estimate. I think I have 
been down every paved road in Bayamon and many that are not 
paved. | 

Q. How many times? A. Ona continuing basis I spent 
at least one day a week in Bayamon in familiarizing myself | 
-- not just Bayamon, but including Bayamon -- with that | 
entire area. 

Q. Ihad particular reference to 1964, prior to figure | 
proposal. | 
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MR. BOROS: This is de minimis. This is absolutely de 
minimis and is not speeding up the case. It is cumulative and 
has no decisional significance. It is unrelated to any finding 
you could make, and it is going to delay the hearing by filling 
the record with trivia. 

PRESIDING EXAMINER: Mr. Letterman, Iam having a 
little problem deciding what finding I might make on some of 
this material. You have a perfect right to establish the 
difference, 
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if any, that he has determined in learning the needs of his 
specific area, both before he filed the application and since 
the application is filed, insofar as it relates to the program- 
ming. 

Now, I do think we can get into minutia which is not going 
to be helpful to any realistic finding or decisional finding. 
Maybe you are going someplace, and I have not quite followed 
you. 

MR. LETTERMAN: Iam willing to reach an agreement 
that the applicant cannot rely on any of the testimony of Mr. 
Cavallaro as to the number of times that he went to Bayamon, 
visited Bayamon for any purpose. If this is what we wish to 
get into, I am willing to go forward. 

PRESIDING EXAMINER: I don't think we need to get into 
how many times he went down an unpaved road, 

MR. LETTERMAN: I did not ask him that. 

PRESIDING EXAMINER: But we got into that through 
the question. 
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MR. LETTERMAN: I asked him how many times he went 
to the various Barrios and there are only a few in number | 
throughout the municipio of Bayamon. : 

PRESIDING EXAMINER: Iam not interested in how many 
times he went down some unpaved road in some municipio. | 

MR. LETTERMAN: I will ask a question now. 


* * * * 
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* * * * 


MR. BOROS: I have made them up already because you, 
asked me. Iam just saying I made them up in your interest, 
of having them in the record and I will supply copies as soon 
as I can assemble them which will be at the recess today. : 

PRESIDING EXAMINER: As I understand it, you do not 
object to the request for official notice. 

MR. BOROS: No, not at all. 

PRESIDING EXAMINER: The official notice request is 
granted. 

BY MR. LETTERMAN: 

Q. Mr. Cavallaro, in your application itself, did you 


submit to the Commission any description of the programs | 
which are set forth in your program schedules as amended? 
A. No descriptions that aren't included in the schedule per : 
se. 
MR. LETTERMAN: Your Honor, you will recall on 

Friday we spent some time identifying each of 71 question- | 
naires which were utilized in the survey conducted by Mr. | 
Cavallaro in Puerto Rico both in Bayamon and in San Juan. | 


Friday afternoon Mr. Cavallaro went through the two groups 
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which have been separated and selected certain of those which 
he considered to be typical. 

I would like to ask him a few questions on that point. 

* * * * 

(Tr. 1311] 

* * * shown as Bayamon there? A. The shopping centers 
are generally south. I believe one is south of the yellow area 
and the other is perhaps in the yellow area. Both are located 
on Road 167. 

Q. How far are these shopping centers from the closest 
edge of the -- could I say City of San Juan? 

MR. BOROS: Objection. That is irrelevant to any issue 
in this proceeding. 

PRESIDING EXAMINER: Your objection is overruled. 

THE WITNESS: You mean the municipo? 

BY MR. LETTERMAN: 

Q. No, I meant the central city of San Juan as described 
from the municipio. A. When you say the City of San Juan, 
are you referring to San Turce? San Juan is made up ofa 
group of built-up areas each of substantial population. I 
don't know to what you are referring. 

Q. Iwill take the distance indicated on Cavallaro Ex- 
hibit 1 between the shaded mustard colored area depicted as 
San Juan and the location of the shopping centers. About how 
far would that be? A To my own knowledge ? 

Q. Yes. Let me rephrase it. If you were moving from 
the built-up section of San Juan toward Bayamon and you 
began to leave the built-up section of San Juan into what 
might be 
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more or less open country until you got to the built-up section : 
of Bayamon where the shopping center is, how far would you | 
have to travel? 

MR. BOROS: Objection. This is not in evidence as to 
what this built-up area is as to either one of these communi- 
ties. 

PRESIDING EXAMINER: I don't think it is going to be 
very clear to us later. Do you understand what he is asking 
you? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: Will you answer it so we can 
read it later and know what you are talking about? 


THE WITNESS: What he is asking me is based on a false | 


premise. 

PRESIDING EXAMINER: If he is basing it ona false 
premise, let us -- 

THE WITNESS: There is no open country. It is a con- 
tinuous built-up area from San Juan to Bayamon. It is con- 
tinuous heavy population and continuous business area. 

BY MR. LETTERMAN: 

Q. Houses, stores -- A. Houses and various other 
shopping centers. 

Q. Restaurants? A. Industries, restaurants, gas 
stations. 

Q. In other words, once you leave the municipio of San 
Juan and go to the municipio of Bayamon, really there is 
not too much of a line of demarkation. Is that it? 
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A. You will have to ask someone whether you are in Bayamon. 
There is no sign between the two of them. 

Q. You would be unable to tell when you went from one 
to the other by virtue of any open space. A. There is no 
open space. 

Q Do you have any knowledge of whether or not people 
who actually live within the municipio or San Juan use these 
shopping centers that are within the municipio of Bayamon? 
A. Oh, yes, I know they do. 

Q. Would you have any way of estimating the number of 
persons in San Juan that would utilize these shopping centers 
in Bayamon? 

MR. BOROS: Objection. He hasn't even established his 
qualifications to make these estimates. He hasn't laida 
foundation. 

PRESIDING EXAMINER: Mr. Letterman, you are asking 
him for an estimate, as I understand your question. 

MR. LETTERMAN: I said did he have any way of esti- 
mating the number of people. 

PRESIDING EXAMINER: All right. Do you have any way 
of estimating the number of people ? 

THE WITNESS: I don't have any way. I know that my 
wife often shops in Bayamon and we live in San Juan. 

BY MR. LETTERMAN: 

Q. In your studies, your market survey studies, did 
you 
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have occasion to refer to any economic data that would 


describe the relative size of, say, wholesale and retail sales 


within San Juan, the municipio of San Juan as compared with i 
Bayamon? A. Wholesale sales? | 

Q. Or retail sales. A. All of the wholesalers which are 
referred to in Puerto Rico and possibly here too, is just 
distributors in that case, are located in San Juan. There is 
no wholesaling as such in Bayamon. In other words, the | 
distributors are, because of the very nature, located adjacent 
to the docks, adjacent to transportation facilities so they are 
in the heart of the metropolitan area which is San Juan. | 

Q. With reference to retailers, did the information that 
you referred to make any reference to, say, a breakdown | 
between retail sales in the municipio of Bayamon and retail : 
sales for the municipio of San Juan? A. Ihave never seen any 
such breakdown. _ | 

Q. Did any of that type of economic information go into 
your analysis ? | 

MR. BOROS: Objection. He just answered the SesHoM 
Your Honor. 

PRESIDING EXAMINER: Read his answer back. 

(The record was read by the reporter.) 
PRESIDING EXAMINER: Wouldn't that preclude your 


next question? 


[Tr. 1315] 


| 

| 

MR. LETTERMAN: I don't think so. I was talking about 
breakdown of retail sales between San Juan and Bayamon. 


He said he hasn't seen any of that nature. My next question | 

was did he have available to him any economic data which | 

would form the predicate for his survey of this nature. 
PRESIDING EXAMINER: What nature ? 


[Tr. 1315] 


MR. LETTERMAN: Of the nature of sales or location of 
industry, the volume of business of the one versus the other. 
Such information the census of business has, Your Honor, 
with reference to some of the cities in the United States, a 
breakdown of their retail sales, wholesale sales, a number 
of service industries in the community and things of that 
nature. 

The reason I am asking the question, so that I make the 
point clear, is that Iam trying to find out if I can get the 
relative economic basis for the industry in San Juan versus 
that in Bayamon as a potential source for the revenues of the 
station again directed to the issue that inquires as to whether 
the primary source of revenues would be derived from Bayamon 
or from San Juan, and also in trying to cross-examine on his 
breakdown of the 44 and 56 percent between the two communi- 
ties. 

MR. BOROS: I object. 

PRESIDING EXAMINER: Wait a minute. You meant for 
this question to be broader than the one where he said he had 
never seen any such breakdown? 

MR. LETTERMAN: Yes. I was asking him the general 


[Tr. 1316] 


information. 
PRESIDING EXAMINER: Do you know what he is talking 
about ? 
THE WITNESS: Iam trying my best to follow him, but 
I can't. 
PRESIDING EXAMINER: Let us give him a question 
he understands, then. 


[Tr. 1317] 


BY MR. LETTERMAN: 

@ You offered me the sample of the data published by — 
the 1960 census for given communities that indicate whole- 
sale sales and retail sales in the given communities and the 
volumes and millions of dollars perhaps of the service in- 
dustries breakdown such as that. A. Did you say United 
States census data which breaks down retail and wholesales ? | 

Q. Census of business. A. You mean data of the United 
States census ? 

Q. That is what Iasked you. That is what I said. You | 
are not familiar with that? You have never seen any of that 
information? A. I have never seen any United States Census 
figures relating to retail or wholesale trading figures. | 

PRESIDING EXAMINER: He went to the Department of | 
Commerce which, of course, overall is the overall body ee 
the census. 

THE WITNESS: Yes. Every five years the United States 


Department of Commerce puts out a volume called Census of: 
(Tr. 1317] : 


Business. It was put out in Puerto Rico in 1958 and again in 


1963. In my basic research, in the community of Bayamon 


and the San Juan metropolitan area, I had occasion to refer to 
that book, but I place little reliance in the figures. 
May Irephrase that? It is not so much that I placed 
little reliance on them, it is just that -- 
MR. LETTERMAN: Could we go on to another eee 
MR, BOROS: I object. ! 


PRESIDING EXAMINER: I am going to let the witness 
finish the answer to the question. 


(Tr. 1317] 


THE WITNESS: Yes. It is that I didn't feel that the 
material contained therein was relevant to my marking 
study. 

PRESIDING EXAMINER: That completes your answer ? 

THE WITNESS: Yes. 

BY MR. LETTERMAN: 

Q. Why wasn't it relevant to your marking? A. Because 
I was dealing with a fluid market. I was dealing with a town 
that was in effect a shopping center for other nearby munici- 
pios and towns, dealing with a population mobile in both 
directions from the greater San Juan metropolitan area to 
the bedroom community and shopping center that is Bayamon. 

Therefore, I thought the facts and figures as broken down 
to the individual communities did not necessarily reflect the 
business done from these communities. I was concerned 


more 


(Tr. 1318] 


with the overall statistics as related to the San Juan metro- 
politan area as a true gauge to business being done in that 
area. 

Q. I would like to ask a few questions about your rate 
card. You indicated that you were charged the same rate for 
national, regional and local spot announcements and for pro- 
gram time. Is that correct? 

MR. BOROS: I object. I can't hear his question. I must 
ask him to raise his voice. 

PRESIDING EXAMINER: Would you read the question 
back? 

(The pending question was read by the reporter.) 


THE WITNESS: That is correct. 
BY MR. LETTERMAN: : 
Q. So that, for example, a local advertiser with a local | | 
business in Bayamon would pay the same rate as possible i 
national advertiser headquartered in San Juan. A. That is | 
correct. , 
Q. You did mention, I believe that there were networks: 


-- perhaps you didn't. Are there networks of any type oper~ 


ating in Puerto Rico? A. There are networks, not as we i 
know them in the continental United States, but there are net ~ 
works in that there are for various program purposes, more! 
than one station joined together carrying the same program-| 
ming simultaneously, carrying the same advertising. | 
There are stations that originate programming and feed 
it * OK OK 
* * 
(Tr. 1372] 


i 
| 
* * * * 


unrealistic approach to this business of determining revenues. 
The only really reliable factors are the basic economic factors 
which are truly the factors that determine the growth of a | 
business community and the success of the media that 
publicizes it. 

MR. BOROS: I have not further questions. 

MR. LETTERMAN: I have one. 

PRESIDING EXAMINER: Do you have a few within the | | 


scope of the redirect ? | 
MR. LETTERMAN: I think only one. 
PRESIDING EXAMINER: All right, proceed. 


(Tr. 1372] 


MR. LETTERMAN: I would like to be very careful in 
framing it because I would like to just include the whole 
thought in one or two questions. 

RECROSS-EXAMINATION 

BY MR. LETTERMAN: 

Q. Mr. Cavallaro, you just stated that categories of 
programming such as religious, educational, classical music, 
you reached a determination based on surveys that the needs 
were the same'throughout the service areas that you would 
serve. Is that correct? A. Yes, I said that the needs were 
substantially the same. 

Q. The basic needs were the same throughout the entire 
service area that you would serve ? 


[Tr. 1373] 


A. Yes. I certainly hope that that wasn't misinterpreted, 
though. 

Q. Was that your answer? A. I believe it was. 

Q. Now, did you reach this determination prior to the 
time you formulated your program proposal and submitted 
it in your application to the Commission? A. Yes, I did. 

MR. LETTERMAN: That is all. 

PRESIDING EXAMINER: Gentlemen, what is the next 
order of business ? 

MR. BOROS: We have evidence to adduce with respect 
to the new issue. 

PRESIDING EXAMINER: When will you be prepared to 
do that ? 

MR. BOROS: It might be appropriate if we recess for 
lunch and come back at whatever time is convenient to Mr. 


Letterman and to Your Honor. I will say this, our entire 


(Tr. 1373] 


proof will not rest upon Mr. Cavallaro. We expect to submit | 


in writing and I hope to have it here within a week for Mr. 
Letterman to look at, material which will be confirmatory of] 
testimony we expect to adduce through Mr. Cavallaro and 
which we believe will complete our proof, understanding, of 
course, that all this material will be under oath. | 


* * * 
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QUESTIONS PRESENTED" | 
1, Whether the Commission made proper findings of fact to sustain its 
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2, Whether the Commission properly invoked and relied upon a policy 


of general applicability under the facts of this case. 
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JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this Appeal under Section 402(b)(1) of the 
Communications Act of 1934, as amended, 47 U.S.C. 8402(b)(1) and Rule 15 
of the Federal Rules of Appellate Procedure, 28 U.S.C. (1968). 


REFERENCES TO RULTAGS AND 
STATEMENT OF THE CASE 


This is an appeal by Augustine L. Cavallaro, Jr. from actions of the Fed- 


eral Communications Commission effectively denying his April 1964 applica- 
tion for a fulltime standard broadcast station on 1030 KHz at Bayamon, Puerto 
Rico, a community with a 1960 (U.S. Census) population of 72,221, located 


in the San Juan Metropolitan Area. Pursuant to delegated authority, the Com- 
mission’s Review Board, in a Decision released January 22, 1969, denied the 
application (App. 46-57) and the Commission, over Chairman Hyde’s dissent, 
declined to review the denial (App. 60). (The denial was without prejudice 
to Cavallaro retrogressing five years to the status of a newcomer applicant — 
at the bottom of the Commission’s processing line — by amending his applica- 
tion to specify San Juan as his station location.) 


The Review Board rationalized its rejection as mandated by a reversal 
(called a “‘clarification”) of Commission policy, which occurred approximately 
a year after close of the record below and about a month after the Commis- 
sion’s Broadcast Bureau had excepted to an Initial Decision (App. 2-45) grant- 
ing the application on the basis of the policy in effect over the years the case 
had been in hearing, namely, the 1965 Policy Statement on Section 307(b) 
Considerations for Standard Broadcast Facilities Involving Suburban Commu- 
nities, 2 FCC 2d 190'(“Policy Statement”). The post hoc policy, entitled 
Suburban Community Policy Statement Clarification, 13 FCC 2d 351 (“Revi- 
sion”), clearly set aside the ground rules enunciated in the 1965 Policy State- 
ment which had been the “law of the case” throughout its entire prior life. 


3 


This appeal, however, neither quarrels with the Policy Statement, which 


has been approved by this Court, nor with the promulgation of the Revision. 
The appeal only challenges the application’s denial in view of its history and 


the relevant legal and factual circumstances. 
| 


The genesis of this proceeding dates back almost six full years + to 
March 1964. During that month — on March 19, 1964 — the Federal ‘Com- 
munications Commission released a cut-off notice (List 54; FCC 64-233), duly 
published in the Federal Register (29 F.R. 3679, dated March 24, 1964), in- 
viting the public to file competing applications with the pending application 


described as follows: 


“BP-16000, New, Loiza, Puerto Rico, Luis Prado Martorell; 
Reg. 1030 kc., 10 kw, Day, Class III.” 


The notice, which announced that potential applicants, wherever situated, 
would have about five weeks in which to prepare competing applications also 
stated: 


“The Commission hereby waives the provisions of the In- 
terim Criteria to Govern Acceptance of Standard Broad- 

cast Applications adopted May 10, 1962 to the extent 
necessary to permit the acceptance of applications speci- 
fring substantially the same facilities requested by Luis 
Prado Martorell.” (Italics added). | 


The notice went on to caution that applications conflicting with any applica- 
tion mutually exclusive with Martorell’s were to be filed by the cut-off date. 


As noted, the Martorell application specified Loiza as its city of license. 
Even so, the application also contemplated placing a 25 mv/m signal over all 
of San Juan — which was sufficient to qualify the proposed facility as a San 
Juan station.! (Martorell Application, Figure 5A, dated August 5, 1963). 


1 Section 73.188(d) of the Commission’s Rules, 47 CFR 73.188(d). 


At the time Appellant, Augustine L. Cavallaro, Jr., a Massachusetts resi- 
dent and a professional broadcaster, already had formed a desire to enter 
broadcasting in Puerto’ Rico. His interest dated back to 1962 when he spent 
a vacation week on the Island.” 


During the following two years, Cavallaro had carried forward and nur- 
tured this interest. Over this period he had methodically and diligently gar- 
nered information about Puerto Rico’s political status and government, its ed- 
ucational, health and urban redevelopment problems and its societal, cultural 
and economic growth. He also had canvassed opportunities on the Island with 
mainland representatives of the Commonwealth, and he collected data on liv- 
ing conditions and schooling opportunities in Puerto Rico with a view to mov- 
ing his family there when an opportunity presented itself. (Appendix 1, pages 
1-2). 


In September 1963 Cavallaro returned to Puerto Rico to acquaint himself 
further with the Island. Upon his return to Amherst, Massachusetts, where he 
was owner and operator of Station WTTT, Cavallaro, an English-speaking native 
of New Haven, Connecticut,? began to study Spanish, enrolling in a six-month 
course in the Amherst, Massachusetts adult education program. Thereafter, he 
continued to study Spanish by subscription to El Diario, a Spanish language 
daily published in New York City, and by special arrangement with the Span- 
ish Department at Amherst College (Appendix 1, pages 1-2). 


Cavallaro therefore welcomed the chance to vie with Martorell for a grant 
on 1030 khz and, upon being advised of the opportunity, instructed counsel 
to retain a consulting engineer to prepare the technical portion of an applica- 
tion responsive to the cut-off notice (Appendix 1, pages 2-3). Serge Bergen, 


2 Exhibit 4 to Cavallaro Motion to Strike, dated November 18, 1964, which is repro- 
duced as Appendix 1. 


3 Exhibit 2, dated April 1964, to Cavallaro’s application, which is reproduced as Appen- 
dix 2. 


a consultant in regular practice before the Commission, was recruited and in- 
structed to block out a technical proposal (Cavallaro Exhibit 14A, page 2 Tr. 
875, 879):4 


“|. specifying substantially the same facilities as proposed 
by Luis Prado Martorell in Loiza, Puerto Rico, using Baya- 
mon as the community of station location. . . .” 


Cavallaro’s application was filed on April 27, 1964 in time to meet the 
deadline prescribed by the cut-off list. (Tr. 1204-1205). His application was 


the only entry filed to compete with Martorell. 


Like Martorell, Cavallaro proposed 10 kw power. Operating with such 
power and utilizing a directional array, Cavallaro, like Martorell, proposed to 
serve not merely Loiza and Bayamon, but also, San Juan, with a signal lof suf- 


$ Specifi- 


ficient intensity to qualify for licensing to any of the three cities. 
cally, Cavallaro’s application, like Martorell’s, contemplated providing a 25 
mv/m signal to a broad swath of northeastern Puerto Rico, including Loiza, 


Bayamon and San Juan.® 


Public notice of Cavallaro’s application duly was published in a San Juan 
daily newspaper, El Mundo. The publication elicited no protest. 


The acceptability of Cavallaro’s application as a Bayamon propos was 
established by Memorandum Opinion and Order, FCC 64-749, released ‘August 
4, 1964. In this Order, which antedated the adoption of the Policy Statement 
by over a year, the Commission, over Martorell’s objection, expressly found 


Cavallaro’s application acceptable for filing. 


ss Page 2 of Cavallaro Exhibit 14A is reproduced as Appendix 3. 
5 Supra, n. 1. 


6 Cavallaro application, Exhibit E-6. 


The application, as tendered, vouchsafed that Cavallaro had conducted an 
exhaustive program survey of local needs prior to preparing his proposal. Ex- 
hibit 1, in pertinent part, stated: 

“The proposed facility will operate fulltime because Ap- 
plicant’s . . . on-the-spot study of listener needs has 
convinced him that a fulltime operation will more fully 
satisfy the requirements of the Station’s potential audi- 
ence.” 

Cavallaro proposed balanced, diversified and substantial amounts of live 
programming in keeping with his actual performance in operating Station 
WITT, Amherst, Massachusetts.’ In addition to the staple fare of entertain- 
ment (records), Cavallaro contemplated carrying abundant public affairs and 
news programming, as well as reasonable amounts of other programming, as 


follows: 
Entertainment 51.6% 
Religious 3.4 
Agricultural 2.6 
Educational 3.7 
News 21.3 
Discussion 7.8 
Talk 9.6 
For two and a half years, the Cavallaro and Martorell applications re- 


mained on file and unopposed by any third party but undesignated for hear- 
ing by the Commission.2 Also during this period, Cavallaro radically altered 


7 Appendix 2, page 2; Petition for Review, dated March 14, 1969, pp. 3, 6. 


8 Actually, after Cavallaro’s application had been on file eight months, the Commission, 
on December 11, 1964, sent Cavallaro a pre-hearing letter, by regular mail, according him 
20 days, including the Christmas and New Year’s holidays, in which to respond. Cavallaro’s 


(Cont’d) 


his position in life by selling Station WITT, Amherst, Massachusetts, his only 
broadcast property and business interest. In his application for Commission 
consent to the transaction, Cavallaro explicitly called the Commission’s atten- 


tion to the pendency of his Bayamon application and stated: 


“Assignor now desires to focus sharply on preparing him- 
self to engage in radio in Puerto Rico. To that end, he 
proposes to relocate in Puerto Rico in the near future. 
At the same time, Assignor proposes to divest himself of 
Station WTTT. .. .” 


It was during this two and a half year period that the Commission adopted 


its Policy Statement, resulting in the specification of hearing issues to determine 
the eligibility of the Martorell and Cavallaro applications as Loiza and: Baya- 
mon proposals, respectively, or alternatively as San Juan proposals. The hear- 
ing issues also included a technical site and an issue relating to Cavallaro’ s fi- 
nancial qualifications (Mem. Op. and Order, 5 FCC 2nd 138, released October 
4, 1966). That is, the Commission questioned Cavallaro’s financial wherewithal 
to defray hearing costs and to construct and operate the station.? 
The hearing order also prescribed issues looking to a choice between the 
Cavallaro and Martorell proposals. Exhibits were exchanged and hearing ini- 
tiated on these issues, but, after several days of trial, Martorell withdrew his 
application, and it was dismissed on March 9, 1967 (App. 67). | 


(Footnote 8 continued) 


response was due by the close of business on January 7, 1965, and by the close of busi- 
ness on the following day, the Commission had dispatched a letter summarily dismissing 
the application for failure to respond. The application was reinstated when the Commis- 
sion admitted that a timely response had been filed. 


9 Cavallaro had spent in excess of $5,000.00 in prosecuting his application Ee June 
1964 (Appendix 1, page 3). 


Cavallaro continued to prosecute his application. A focal point was the 
Policy Statement and, in this connection, substantial evidence was adduced 
concerning the homogenity of Puerto Rico and local programming needs. 
Apart from introducing and/or offering voluminous written exhibits into evi- 
dence, Cavallaro testified in person and was extensively cross-examined by the 
Commission’s Broadcast Bureau on these matters. His testimony revealed sur- 
passing awareness of local conditions and programming needs. Never did he 
fail to answer a question; never did he make an erroneous statement, and at 
no point were his answers challenged as to accuracy by the Broadcast Bureau. 
(Tr. 10541057, 1063-1073, 1098-1099, 1119, 1123, 1134-1181, 1180, 1311, 
1319-1321, 1334-1337; App. 81-82, 93, 103, 130-137). 


Cavallaro’s personal familiarity with, and encyclopedic knowledge of, the 


Island’s people, problems and programming needs was acquired in diverse ways. 


Prior to moving to Puerto Rico, Cavallaro read (Tr. 1054, L. 17 - Tr. 1055, 
L. 2): 


“Everything that has been written about the market. This 
includes material available through libraries, in other words, 
books and pamphlets, it includes magazines and magazine 
articles. It includes data published by official or semi- 
official organizations; Government, Chamber of Commerce 
and in the case of the market analysis, the initial state 
of the market analysis, for the Puerto Rico application, 
the Bayamon application, it included a solid month or 
more, eight hours a day in the library at Amherst Col- 
lege where I read every word written on the subject of 
Puerto Rico, its economy available through that library.” 


And both before and after becoming a permanent resident of Puerto Rico, 
Cavallaro made exhaustive on-the-scene studies of local programming needs. 
To this end, he monitored all broadcast stations in the San Juan Metropoli- 
tan Area and he personally surveyed the citizenry as to programming needs 
and preferences. 


9 


Beginning in 1963, Cavallaro surveyed over 500 persons in the San ‘Juan 


area. Between 100 and 150 persons were interviewed through use of a ques- 
tionnaire designed expressly for the purpose of gleaning information useful in 
formulating a program proposal. (App. 85-92, 106-108, 118-120, 123-128; 
Tr. 1247-1248, 1253). This survey was made in the San Juan Metropolitan 
Area but, even so, the rural no less than the urban constituency in the listen- 
ing area was polled. In each case, Cavallaro — personally participated - he 
superintended the completion of all written questionnaires.1! (App. 85-89, 
97, 106-108, 118-120, 122-129, 132-133; Tr. 1227-1243). 


As indicated above, Cavallaro, his wife and seven children have resided in 
Santurce, San Juan, Puerto Rico since 1966. Cavallaro also has been employed 
for several years in San Juan as sales manager for Miller International, Limited, 
a packager and programmer or radio and television programming, and since 
February 1969, he has been general manager of Television Station WTSI, San 


Juan. 


Based upon his local residence, his employment in broadcasting in San 
Juan, his monitoring of area stations, his surveys of community needs, and his 
readings, Cavallaro testified, without contradiction, that although Bayamon and 
San Juan nominally are separate municipalities, they are homogenous in a 
socio-economic sense, and subject to unitary governmental authority extending 
to all aspects of everyday life. To document this point Cavallaro sought = 
unsuccessfully — to introduce into evidence official releases of the Common- 
wealth demonstrating that, in contrast to the federalized United States: 


10 an English copy of a typical questionnaire is reproduced as Appendix 4. The ques- 
tionnaire was admitted into evidence as Broadcast Bureau Exhibit 1, Tr. 1265-1269; cf. 
1106, LL 14-20). 


11 Cavallaro had 71 copies of the questionnaire with him in the hearing room. ‘He was 
not asked to produce the remaining questionnaires. (App. 87, 106-107, 129-130). | 


10 


“The Commonwealth Government of Puerto Rico performs 
on an overall basis, most of the services usually performed 
by ... States, by . . . country [sic] and . . . municipal 
governments.’ These services include the direct and cen- 
tralized operation of the public school system, health, 
housing and urban renewal, public assistance, utilities, 
planning and labor programs, among others. . - me 


The Hamiltonian centralization of government power is readily apparent 
from reference to the powers of the San Juan headquartered Planning Board. 
As Ramon Garcia Santiago, Chairman of the Board, observed in an April 24, 
1963 speech to the urban Land Institute Session in Puerto Rico:!% 


“The enabling Act which established the Planning Board 
specifically called on this . . . agency to ‘guide the de- 
velopment of Puerto Rico in a coordinated and adequate 
fashion to stimulate (among other things) the health, se- 
curity, morals, order, prosperity, culture, economic stabil- 
ity and general welfare of the present and future inhabi- 
tants of Puerto Rico... .’” 


On February 27, 1968 an Initial Decision (App. 2-47) was released pro- 
posing to grant Cavallaro’s application on condition that it be amended to 
specify San Juan in lieu of Bayamon as the city of license. Underlying this 
determination was the Examiner’s finding, pursuant to the Policy Statement, 


12 The statement is excerpted from an address of February 6, 1962 by Ramon Garcia 
Santiago, Chairman of the Puerto Rico Planning Board, which has plenary executive author- 
ity over fundamentals of Island life, pursuant to statute. (Excerpts from the statute were 
offered into evidence as Cavallaro Exhibit 7 and rejected, App. 74-75, 78. Exhibit 7 is 
reproduced as Appendix 5). The address of February 6, 1962 was offered into evidence 
as Cavallaro Exhibit 4 (Tr. 896) and rejected by the Examiner (App. 70) upon the objec- 
tion of the Broadcast Bureau (App. 68): 


“1 can’t relate’ it to anything we are dealing with in this particular 
proceeding under the issues which we have. . . - I don’t see how 
it could possibly have any probative value whatsoever.” (Exhibit 4 
is reproduced as Appendix 6). 


13 The text of this address was offered into evidence as Cavallaro Exhibit 5 (Tr. 900) 
and rejected by the Examiner (App. 71-72), upon objection by the Broadcast Bureau (App. 
70-71). (Exhibit 5 is reproduced as Appendix 7). 


11 
that Cavallaro’s application presumptively was for San Juan. However, since 
Cavallaro’s proposal conformed with all the Policy Statement criteria for a 
grant as a San Juan station, the Initial Decision recognized that allowance of 


the application was consistent with and implemented the Policy Statement. 


The Commission’s Broadcast Bureau, which had opposed the grant, car- 
tied forward its opposition before the Review Board, contending — for the 
first time — that whatever action subsequently was taken in V.W.B., Inc. (an 
unrelated case pending before the Commission on appeal by the Broadcast 
Bureau) should become “the law of the case”? and dispositive of the Caval 


laro application. 


On June 13, 1968, the Commission released a Memorandum Opinion 
and Order in V.W.B., Inc., 13 FCC 2d 400, 13 Pike and Fischer, R.R. 2d 
487 (1968), granting the Broadcast Bureau’s appeal. On that same day, the 
Commission also revised its 1965 Policy Statement so as to revamp the 
ground rules enunciated therein. This was accomplished by the issuance of 


the Commission’s 1968 Revision which, as noted, is annexed as Appendix 8. 
| 


In the Revision, the Commission expressed its concern that .ne Policy 
Statement was capable of being abused by a lone applicant.!4 The Commis- 


sion said, in pertinent part: 


“However, it has recently come to our attention that 
these provisions are capable of being used by a lone 
applicant to obtain a grant without complying with all 
of our regulations and policies governing applications 
for the larger community. Thus, such an applicant, 
specifying a suburban station location and complying 


14 The Revision did not define “a lone applicant.” In particular, it did not purport to 
apply to the surviving applicant of an initially multiple-party proceeding. 
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with the technical requirements for the larger community, 
could seek a grant as a station for the larger community 
without showing, before his application is accepted for fil- 
ing, that he meets all of our allocation requirements, with- 
out demonstrating that he has investigated and proposed 
to meet the needs and interests of the larger community 
in his programming proposal, and without giving notice 
of his intention to serve the larger community so that 
any other interested party would have an opportunity 
to propose service for the same or a needier commun- 
ity. Such a result was not contemplated when we 
adopted the 307(b) Policy Statement. There is no 
reason why such an applicant, who is merely seeking 

a grant of his application by any means possible, 
should be considered as proposing the larger commu- 
nity when he has made no attempt to comply with 
our regulations and policies for stations assigned to 
that larger community.” 


Spurred on by its success, the Broadcast Bureau supplemented its excep- 
tions with another petition looking to defeat of Cavallaro’s application. A 
series of pleadings and counter-pleadings ensued, culminating in oral argument 
before the Commission’s Review Board on November 12, 1968 (Tr. 1430- 
1482). 


On January 22, 1969, the Board issued its Decision (App. 46-57) revers- 


ing the Initial Decision on the basis of post hoc policy. The Decision fairly 


summarized Cavallaro’s principal contentions in seeking affirmance of the Ini- 


tial Decision, as follows: 


“In its supplemental reply, Cavallaro maintains that V.W.B., 
Inc. is factually distinguishable from the instant case and 
that the Policy Statement Clarification is inapplicable. 
Contending that his status as a ‘lone applicant’ was the 
unavoidable result of the unsolicited and unexpected 
withdrawal ‘of Martorell, Cavallaro submits that he could 
have originally applied for the larger community under 
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the Martorell ‘cut-off notice® since the application, al- 
though specifying Bayamon, met all of the technical re- 
quirements for San Jaun; that no other applicant was pre- 
cluded from filing its proposal pursuant to this notice be- 
cause Cavallaro filed the day before the cut-off date; that 
he has already ascertained the programming needs and in- 
terests of both Bayamon and San Juan and has found no 
significant differences; that the Commonwealth of Puerto 
Rico is sui generis in its political and socio-economic struc- 
ture in that the city-suburb distinctions and relationships 
which exist in the United States mainland are inapposite 
in Puerto Rico; and that this applicant continues to pro- 
pose a facility to serve the common broadcast needs of 
Bayamon and San Juan. Thus, Cavallaro avers, the prob- 
lems which the Clarification was designed to obviate, ie., 
failure to meet the technical requirements for the larger 
city before the application is accepted for filing, failure 
to make a Suburban showing for the larger community, 
and the discouraging of other applications for the larger 
or another community, are not present here. In addition, 
Cavallaro argues that almost five years have been devoted 
to the prosecution of this application; that his other ra 
dio station (WITT, Amherst, Massachusetts) has been 
sold: and that further litigation with respect to this ap- 
plication would constitute an unreasonable financial bur- 
den. 


5 On March 19, 1964, the Commission released a ‘cut-off? no- 
tice (FCC 64-233), which announced the Commission’s intention 
to accept applications ‘specifying substantially the same facilities’ 
as Martorell.” 


The Board disposed of these contentions summarily. On the bedrock 
question as to whether mainland United States urban-suburban relationships 
have their counterparts in Puerto Rico, the Review Board, without laying a 


factual foundation, simply concluded (App. 52); 


‘While as a ‘central city’ San Juan may exert a degree 
of influence over other proximate communities, such a 
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circumstance does not appear to be significantly dissimilar 
to be traditional ‘mainland’ experience, and a different 
standard is therefore not warranted in the instant case.” 


Cavallaro then filed a Petition for Review seeking correction of the Deci- 


sion. His Petition called attention to the following serious question posed by 


the Decision: 


“_ _ §. This Petition presents the question whether the 
Policy Statement and the Policy Clarification apply to 
the surviving applicant of an initially multiple applicant 
proceeding when the survivor: 


- originated his proposal in good faith, in response to 
a Commission cut-off list specifying the technical char- 
acteristics to which a proposal must conform; 


— deprived no one of a like opportunity to apply for 
the same or other facilities; 


— gained no 307(b) or other competitive advantage by 
reason of his proposal; 


— developed a proposal which meets all Commission al- 
location requirements, including, as noted, the restrictive 
requirements of the cut-off list which triggered the filing; 


= investigated the needs of, and proposes to meet the 
needs of all communities he will serve with presently 
unavailable programming.” 


“6. This Petition presents the additional question 
whether, assuming the applicability of the Policy State- 
ment and the Policy Statement Clarification to Caval- 
laro, these policies are outweighed by the policy con- 
siderations implicit in the sui generis factual background 
of this case, namely: 


— Cavallaro’s good faith change of position in that he 
sold his sole radio property, Station WITT, Massachu- 
setts, in otder to prosecute the instant application in 

reliance on the policies prevailing at the time; 
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— Cavallaro’s proposal, which based on his past operat- 
ing record will provide Bayamon, Puerto Rico with a 
locally owned and wholly integrated operation respon- 
sible to community needs,” 


On August 20, 1969, the Commission denied review of the Decision (App. 
60). Chairman Hyde dissented. 


STATUTORY PROVISIONS INVOLVED 
The relevant portions of the Communications Act of 1934, as amended, 


are set forth in Appendix 9, infra. 


STATEMENT OF POINTS 


1. The denial is unsupported by findings of fact and contrary to the 


record. 


2. The denial is arbitrary and in error since it serves no public purpose 


and offends the public interest considerations implicit in Commission policies. 


SUMMARY OF ARGUMENT 


I. 


The Decision below is the product of administrative abdication and arbi- 
trariness.5 As a federal regulatory agency, the Commission is charged! with 
deciding matters on the basis of the record and in a reasoned and even-handed 
manner. The Commission broke step with these precepts, principally, by fail- 
ing to make basic findings of fact and, in their absence, by invoking a policy 


of general applicability in a singular context beyond the policy’s parameters. 


15 In the balance of this Brief, the terms “Review Board and “Commission” will be 
used interchangeably unless specification is necessary for clarity or correctness. | 
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Il. 


At any rate, assuming the policy’s abstract relevance, its use below worked 
mischief because, on the one hand, Cavallaro’s proposal was free of the vices 
the policy was designed to arrest, and, on the other, the policy’s application 
did violence to: (i) the regulatory principle that local ownership of broadcast 
stations by professionals best serves the public, and (ii) the due process prin- 
ciple that retroactivity presumptively offends fair play. 


The Commission’s indifference to these policy factors flaws the Decision. 
The Commission is not free to pick and choose but must strike a rational bal- 


ance among conflicting policies on the basis of stated reasons. 


ARGUMENT 


The Denial Is Unsupported By Findings 
Of Fact And Contrary To The Record. 


The basic disability of the Decision stems from the Commission’s failure 
to look to the record in deciding this matter. Conspicuously absent from the 
Decision were findings of fact, although findings are necessary milestones to 
acceptable administrative adjudication. Atchison, Topeka & Santa Fe Railway 
Co. v. United States, 295 U.S. 193, 201-205 (1935); Hudson Valley Broadcast- 


ing Corp. v. Federal Communications Commission, 116 U.S. App. D. C. 1, 320 
F.2d 722 (1964). 


This requirement neither is ritualistic nor formalistic. Findings are func- 
tional — they forestall arbitrariness and they enable a court to determine 
whether the action under review is soundly grounded. As this Court observed 
in Saginaw Broadcasting Co. v. Federal Communications Commission, 68 U.S. 
App. D. C. 282, 96 F.2d 554 (1938), cert. denied, sub nom., Gross v. Saginaw 
Broadcasting Co., 305 U.S. 613: 
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“The requirement that courts and commissions acting in a 
quasi-judicial capacity, shall make findings of fact, is a 
means provided by Congress for guaranteeing that cases 
shall be decided according to the evidence and the law 
rather than arbitrarily or from extralegal considerations; 
and findings of fact serve the additional purpose, where 
provisions for review are made, of apprising the parties 
and the reviewing tribunal of the factual basis of the ac- 
tion of the court or commission, so that the parties and 
the reviewing tribunal may determine whether the case 
has been decided upon the evidence and the law, or, on 
the contrary, upon arbitrary or extralegal considerations. 
When a decision is accompanied by findings of fact, the 
reviewing court can decide whether the decision reached 
by the court or commission follows as a matter of law 
from the facts stated as its basis, and also whether the 
facts so stated have any substantial support in the evi- 
dence. In the absence of findings of fact the reviewing 
tribunal can determine neither of these things. The re- 
quirement of findings is thus far from a technicality. 
On the contrary, it is to insure against Star Chamber 
methods, to make certain that justice shall be admin- 
istered according to facts and law. This is fully as 
important in respect of commissions as it is in respect 
of courts.” | 
| 
This rationale has particular applicability to this case. In the absence of 
findings, the Decision presumed a factual framework at variance with the rec- 
ord. As a direct result, the Policy Statement and Revision'® were mechari- 
cally applied to a wholly sui generis situation. For, the Decision assumed that 
mainland central city — suburb relationships have their parallel in Puerto Rico. 
This premise was accepted as a matter of faith, when the converse is true, as 
a matter of fact. | 


16 Hereinafter these terms are collectively referred to as “Policy Statement” unless speci- 
fication is necessary for clarity or correctness. 
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The record is clear, categorical and compelling on this score. Puerto 


Rico is more than a microcosmic United States with identical urban-suburban 


relationships. The Commonwealth is a land with its own traditions, integrity, 


institutions and internal structure. The Commission’s indifference to this re- 
ality led to the application — the misapplication — of the Policy Statement 


and to a consequently invalid Decision. 


The neglect to make findings also caused the Commission to apply the 
Policy Statement to Cavallaro’s proposal when such application did not im- 
plement the purposes underlying the Policy Statement. This is discussed at 
length in Part I. 


Il. 


Application of the Policy Statement To 
Cavallaro’s Porposal Serves No Purpose. 


The Commission’s initial error in applying the Policy Statement to Caval- 
laro’s proposal is carried forward and compounded by the Commission’s subse- 
quent failure to recognize that no purpose is thereby served. For the ills the 
Policy Statement socks to root out do not inhere in the instant proposal. 


Thus, the record is monolithic, the Decision to the contrary, that Cavallaro — 


— did not deprive any interested party from filing for 
San Juan; 


_— did not tender a substandard technical proposal; 


— did not fail to ascertain San Juan programming 
needs — 


but is fully conversant — through readings, residence, studies, surveys, employ- 
ment, and experience _— with local program needs. The Commission simply 

failed to make findings as to any of these matters, save Cavallaro’s knowledge 
of San Juan. And, in this respect, the findings were incomplete, because the 


Commission confused means with ends. Instead of determining the bedrock 
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question of Cavallaro’s knowledgeability as to local programming needs, ‘the 
Commission focused narrowly on only one means of attaining community 
knowledge — by oral surveys. But even here, the Commission reviewed’ the 


record through a narrow prism and erroneously assessed the evidence. 


The record evidence is overwhelming that, irrespective of the source of 
his knowledge, Cavallaro, a professional broadcaster who has been employed 
in broadcasting in San Juan for years, knows his service area and has blocked 
out a programming proposal which nowhere has been challenged as unsuitable 
for listener needs. Apart from the generalized — and misplaced — thesis that 
Cavallaro’s preparation to serve local needs is inadequate, the Commission has 
found no fault with the product, ie., his programming proposal. Nor could 


it — for the above described reasons. 


The denial thus is based on a pyramid of misconceptions. Cavallato’s 


application actually comports fully with the Policy Statement and its denial 
is without basis in fact or in law. WAIT Radio v, Federal Communications 
Commission, __ U.S. App. D. C. __, 418 F.2d 1153 (1969). 


Il. 


The Denial Suffers From Indifference To 
Retroactivity And Primal Policy Factors. 


A. 


The Decision admittedly is retroactive and reverses the substantive’ prin- 
ciples governing the application — to Cavallaro’s injury — long after the case 
was tried, the record closed and an Initial Decision issued. This post hoc Te- 
versal of policy is abhorrent to fair play, which is the mainstay of an admin- 
istrative process in the public interest. 


The Commission consistently has recognized this consideration and ac- 
corded deference to the need to eschew retroactivity absent overriding ‘circum- 


stances. Thus, in Sioux Empire Broadcasting Company, 16 FCC 2d 995, 15 
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Pike and Fischer R.R.'2d 961, which was decided in March 1969, the Com- 


mission accorded a lone applicant a further hearing when the Commission’s 


programming requirements were clarified after issuance of an Initial Decision. 


Instead of denying the application, as here, the Commission afforded the ap- 
plicant “60 days from the release date of this Order to make a current study 


of its community’s needs and interests and to amend its program proposal.” 


The Commission should do no less here. NLRB v, Guy F. Atkinson, 
195 F.2d 141 (9th Cir. 1952). Parity of treatment should be a by-word in 
Commission regulation. Melody Music, Inc. v. Federal Communications Com- 
mission, 120 U.S. App. D. C. 241, 345 F.2d 730 (1965). 


B. 


The Decision finally is flawed by the Commission’s failure to weigh all 
pertinent policies in adjudicating this matter. A primary policy completely 
overlooked by the Commission is its policy favoring local ownership of sta- 
tions by professional broadcasters. This long-standing policy will be vitalized 
by a grant to Cavallaro, who has moved his home, wife and family to Puerto 
Rico in order to implement his application. However, the Commission inex- 
plicably has not accorded any weight to this factor, notwithstanding the 
agency’s promotional responsibilities in the broadcast field. Communications 
Act of 1934, as amended, Section 303(g). 


The Commission’s failure to consider and to choose among all relevant 
regulatory policies fatally mars the Decision. It cannot stand. Secretary of 
Agriculture v. United States, 347 U.S. 645 (1954). 


21 


CONCLUSION 


This matter should be remanded to the Commission with instructions 
that the application should be granted. 


Respectfully submitted, 


JEROME S. BOROS 


Fly, Shuebruk, Blume and Gaguine 

30 Rockefeller Plaza 

New York, New York 10020 
Attorney for Appellant 


| 
APPENDIX 1 
| 


AFFIDAVIT 


I first became interested generally in operating a radio station in Puerto 
Rico in March 1962 during a week-long vacation on that Island. Upon, my 
retum to the United States I discussed with my legal representative the possi- 
bility of acquiring, or applying for a station there. At the same time, I began 
a study of the Commonwealth of Puerto Rico, reading and gathering informa- 
tion on its political status and governmental outlook, problems of education, 
employment, health, urban redevelopment, government planning, cultural de- 
velopment efforts, and economic growth. I spoke at length with staff inem- 
bers at the Commonwealth’s New York Economic Development office and ob- 
tained substantial data on living conditions and schooling opportunities in 
Puerto Rico with a view to moving my family there when an opportunity 
presented itself. | 

I returned to Puerto Rico for a week in September, 1963, and continued 
the quest for information with special emphasis on the Island’s broadcasting 
facilities. Upon my return I began a self-study course in the Spanish language, 
and, in September, 1963, enrolled in an evening course in the Spanish language 
in the Amherst, Massachusetts adult education program; the course ended in 
April, 1964, I have continued a study of the language by subscription to El 
Diario, a Spanish language newspaper published daily in New York directed 
primarily at New York’s Spanish speaking population, and by special arrange- 
ment with the Spanish Department at Amherst College, which has permitted 
_ me to use the College’s language laboratory facilities, pre-recorded tapes made 
by natives of Spanish-speaking countries, and textbooks used by the College. 


The study of Puerto Rico has continued on a methodical basis, and on 
March 24, 1964 I spoke at length with Mr. Mac Phillips, public relations offi- 
cer at the Puerto Rico Economic Development Office in New York on the 
subject of the broadcasting industry in Puerto Rico. On the following day, I 


spoke with Miss Lita Taracido of the Commonwealth of Puerto Rico Labor 
Office, also in New York, on the subject of the availability of trained broad- 
casting personnel in Puerto Rico. At that time there was no specific oppor- 
tunity on the horizon, but I felt secure in the knowledge that I had thoroughly 
prepared myself to serve the people of Puerto Rico, should the opportunity 


present itself. 


On April 3, 1964, my attorney, who, as a result of my expressed interest 
and continuing discussion of the matter had been looking for broadcasting op- 
portunities in Puerto Rico in my behalf, telephoned to notify me of the Com- 
mission’s invitation to apply for 1030 kilocycles in Puerto Rico. In the pursuit 
of this application I have made two separate trips to Puerto Rico from April 
12th to April 17th and from June 11th to June 17th. I also have incurred 
expenses totaling in excess of $5,000.00 to date. 


/s/ Augustine L. Cavallaro, Jr. 
Augustine L. Cavallaro, Jr. 


Subscribed and sworn to before me 
this 29th day of June, 1964. 


/s/ Helen W. Ceglio 
Notary Public 


My Commission expires: March 30, 1965 


(Seal) 


APPENDIX 2 


Augustine L. Cavallaro, Jr. Exhibit 2. 
Il-5, 19 | 
(April 1964) 
i 
APPLICANT’S LEGAL QUALIFICATIONS 
Augustine L. Cavallaro, Jr., the Applicant, is a native-born United States 
citizen — born at New Haven, Connecticut, on September 29, 1930. He now 
resides on Chase Street, in Amherst, Massachusetts. 


Applicant attended New Haven schools and graduated from Guilford High 
School (Guilford, Connecticut) in 1948. Thereafter he attended night classes 
at George Washington University (Washington, D. C.) for two years, During 
the day he was employed by the U. S. Department of Justice (FBI). 


In 1950, Applicant entered the U. S. Air Force and served in Korea for 
fourteen months. Upon his return to the United States, Applicant was. as- 
signed to Hamilton Field (San Francisco, California); during this period he at- 
tended classes at San Francisco State College. Thereafter, he served a second 
tour of duty overseas in French Morocco during 1953; he was honorably dis- 
charged in December of that year. . 

After his discharge, Applicant attended classes at New York University 
while employed by BBD & O Advertising Agency in New York; in 1955, Ap- 
plicant received a B.S. Degree in Business Administration from New York Uni- 


versity. 


Commencing in 1955 Applicant was employed for two years by DuMont 
Broadcasting Corporation (New York City) as Executive Assistant to the Vice 
President in charge of owned and operated stations. After two years with Du- 
Mont, Applicant in 1957 became Vice President and Station Manager of Station 
WKIT (AM), Mineola, New York. In 1953, Applicant was employed in| ‘New 
York City as an account executive with WNTA-AM-FM-TV. From May/1959 


to December 1962, inclusive, while Rhode Island-Connecticut Radio Corp. was 


licensee and permittee, respectively, of Stations WERI and WERI-FM, Westerly, 
Rhode Island, Applicant was Vice President, a Director and a minority stock- 


holder in the Corporation and served as General Manager of the Stations. 


On April 27, 1960, Rhode Island-Connecticut Radio Corp. filed an 
application (BP-14,103) for a new standard broadcast station on 1490 kc in 
Madison, Connecticut. The application was dismissed (FCC 62 M-952, released 
July 6, 1962). 


On or about May 25, 1960, Applicant filed an application (BP-14,179) 
to erect a first broadcast station on 1430 kc in Amherst, Massachusetts. Af- 
ter a hearing (Docket No. 13860), the application was granted (Initial Deci- 
sion FCC 61D-135, Mimeo 9351, released August 30, 1961, effective October 
19, 1961). The call letters were assigned to the proposed station; program 
test authority was granted on April 1, 1963. Applicant operates Station 
WTTT as a sole proprietorship. 


Applicant has pending an application to erect a first FM broadcast sta- 
tion in Amherst, Massachusetts. The application has been assigned file num- 
ber BPH-4323. 
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SS 
SERGE BERGEN e CONSULTING ENGINEER 


| 
DOCKET NO. 16891 
EXHIBIT NO. 14A 


BACKGROUND OF PROPOSAL 


The instant engineering proposal has been prepared on behalf; | of 
Augustine L. Cavallaro, Jr., pursuant to his retention of me as a Con- 
sulting Engineer. He requested for me to prepare an engineering pro- 
posal specifying substantially the same facilities as proposed by Luis 
Prado Martorell in Loiza, Puerto Rico, using Bayamon as the commu- 


nity of station location for an unlimited time station. ! 


1 
2 
3 
4 
5 
6 
4 
8 
9 


I delineated an area of possible site locations which would meet 


the following criteria: 


a) place a required primary signal over Bayamon, 

b) place a required primary signal over Loiza, | 

c) limit the incident signal over the FCC Monitoring Station to 
a value of less than 10 mv/m, 

d) place a signal of less than 25 mv/m, 10% skywave over the 


U.S. coast line. 
Mr. Cavallaro has chosen a site within the specified area. 


Mr. Cavallaro did not specify that a specific signal intensity be 
placed over the City of San Juan, nor was San Juan considered as a 
primary community to be served. Any coverage of San Juan is inciden- 
tal to the instant proposal and flows from meeting the above criteria. 


APPENDIX 4. 

BROADCAST BUREAU EX. 1 

Admitted 3/20/67 | 

RADIO SERVICE SURVEY 


LISTENING HABITS: 


1. Generally speaking, when does your schedule permit you to listen 
to the radio (check appropriate places)? 


wm 
=] 


Sat u 


| 


6:00 -9:00 am ( 
9:00 -Noon ( 
Noon-3:00 pm ( 
3:00 -6:00 pm ( 
6:00 -9:00 ( 
9:00 -Midnight ( 
Midnight-6:00 am( ( 


Do you drive a car? yes ( ), no( ). If so, is the car you drive 
equipped with a radio? yes ( ), no( ). If you drive to and 
from your place of employment, do you listen to the radio while 
driving? yes( ), no( ). If the answer is Yes, during what times 


are you usually listening? 
Mornings: to eee 
Afternoons: to 
RADIO SERVICES PRESENTLY AVAILABLE: 
1. Please check the appropriate: 
Excellent Too much Too little Good Fair Poor 


() (0) 
() i, MOO 


World News: 
Island News: 


( ) 
( ) 


Excellent Too much Too little Good Fair Poor 


Mainland News: 
Business News: 
News Analysis: 
Sports: 


Agriculture: 


Religion: 
Political: 
Educational: 
Weather: 
Editorializing: 


wherever wer wer wr wow wrwrwom 
weer ver wvwrwrrwvwrwnawr wn m 
PN a ce ce ca a a ae ee 
wow wervwrwvrrvVvrwnZ~ wYww 
No ee oe ee ee 
ewe ere vw vrvwrwTyrtwTwwrnwHy wow 
PPR PPR DP DQ DD 
we erwewrvr wr wr wewrwrwnwwn~w wm 
PPR DPD DP DD A 
wewerver wr wr wr wvwrwnwrtwwnH wm 


( 
( 
( 
( 
( 
Discussion: ( 
( 
( 
( 
( 
( 


In your opinion, a new radio service should feature the following 


type(s) of musical programming: 


i 


Do you think that present radio services do the best possible job in 
serving the interests of the people and government of Puerto Rico? 
yes ( ), no(_.). If the answer is No, in what way(s) do you think 


radio service could be improved? 


What do you think of the advertising messages that are presently 
being broadcast? 


NO OCCASIONALLY NO OPINION 


Too much advertising: 
Too loud or annoying: 
Often exaggerate claims: 
Important information: 


Too long: 
II. GENERAL: 


1. Have you been questioned by any of the existing radio stations about 


your radio listening habits and preferences? yes ( ), no( ). | 


If the answer is Yes, how long ago? 


Do you recall if anyone you know has been similarly questioned? 


yes( ), no( ). 


Do you recall ever hearing a Radio Station in Puerto Rico specifi- 
cally request its listeners to send in comments about and criticisms 
of the programming? yes( ), no( ). 


If the answer is Yes, how long ago? 


What are the things you like most about radio? 


er 
ee EEEEEEEEEEEEE 


i 


| 
What are the things you dislike about radio? 


a 
UU TEES EEE Dene 


EE EEE EEE Eee 
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Cavallaro Exhibit 7 


Planning and Budget Act of 
Puerto Rico 


As amended by Act No. 116, 
approved June 29, 1964 


AN ACT 
| 
Providing for the establishment, powers and procedures of the Puerto Rico 
Planning Board, the Bureau of Permits, and the Bureau of the Budget; 
directing the preparation of a master plan for the development of Puerto 
Rico, and of urbanizing, zoning and land use plans and regulations; pro- 
viding for the regulation of the subdivision of land, repealing Act No. 
11 of April 11, 1931; authorizing the preparation of financial programs 
and annual proposed budgets of the Commonwealth Government, and of 
appropriations for the expenses thereof, and for other purposes. 


PUERTO RICO PLANNING BOARD 


| 
Section 4. —... The Board. —The Puerto Rico Planning Board is 
hereby created. The board shall be composed of three members appointed by 
the Governor of Puerto Rico with the advice and consent of the Senate of 
Puerto Rico. | 


Section 6:01. — General Powers of the Board Proper. ... The Planning 
Board herein created shall have the following functions: | 
1. To adopt standards for the general operation and functioning of the 


Board. 


POWERS AND DUTIES OF THE BOARD 


Section 8. —... The board shall prepare and adopt a master plan 
which shall show, with any accompanying maps, charts and explanatory mat- 


ter, the board’s recommendations for the development of Puerto Rico and may 


include the general location, character, and extent of the land, minerals, water, 
vegetation, and animal life and their present and possible future utilization for 
mining, power, irrigation, flood control, navigation, drainage, domestic and in- 
dustrial uses of water, fishing, recreation and the general welfare; and of resi- 
dential, commercial, recreational, manufacturing, transportation, communication, 
institutional, governmental, and public-utility facilities and operations by what- 
ever desirable categories,’ and their possible future utilization and development 


for these or other purposes and for the general welfare. 


Section 9. —... Regulations. — The board shall adopt, among others, 
the following regulations to implement the recommendations of the Master Plan 


of Puerto Rico, or its parts: 
1. Zoning regulations 


establishing by districts or zones the use and development of 
public and private lands and buildings, for such purposes as: 

agriculture, industry, trade, transportation, residence, public or 
semipublic and civic activities, and recreation, including beaches 


and bathing resorts; 
establishing rehabilitation and improvement areas; 


facilitating the control of urban expansion or growth for which 
it shall establish green belts, which will be lands within the ur- 
ban zones, or surrounding urban areas, or to be developed, or 
along highways, as may be established by the board. The board 
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shall determine the extension of such green belts and the uses 
to which may be devoted, and no other use may be given to 
them than that expressly indicated in the regulation. The 
areas so established shall be considered as urban for the pur- 


pose of this act; 


providing for the construction of buildings, including the height 
of, and the area covered by buildings, and density of popula- 
tion; | 
providing for business and advertising signs, in connection with 
which restrictions may be adopted regarding such factors as size, 
form, location, situation with respect to the building, their illu- 
mination, and projection over street lines, and elimination thereof; 


establishing the proportion of the lot on which may be constructed 
and the sizes of lots, courts, and other open spaces, establishing 
conditions, norms and requirements in cases of normal and spe- 


cial appeals; 


providing for the development of hotels and related facilities; 


providing for the development of parks and recreational facili- 


ties; 
providing for the development and use of lands covered by spe- 
cial projects which implement the recommendations of the mas- 


ter plan. 

The zoning regulations adopted as herein provided shall apply to the ur- 
ban areas or areas to be urbanized and may include areas of an urban nature 
in more than one municipality. These regulations may be applied to areas 
outside the zoning limits when such application serves to control urban de- 
velopment by preserving them for agricultural purposes. The board shall see 
that the areas determined by it through resolution as agricultural areas be not 
used for purposes other than those defined as agricultural in the regulations. 


2. For the control of the development and use of beach areas, bathing 
resorts and other bodies of water for the protection of the public interest, as 
well as to concessions which, for the use of beach portions, may have been 
made for recreation purposes and tourist facilities of the right sort, so that 
the use of such beach portions by the public may be insured and not hin- 
dered. 


3. To govern the subdivision of lands in Puerto Rico. This regulation 
may include in its provisions such as shall refer, on the basis of the master 
plan, to the form of the proposed development of, and use of adjacent lands 
for, streets, light, air and populational density, water, drainage and sanitary 
installations, size and shape of lots; compulsory reserves of a minimum area 
to be devoted to school libraries or reading rooms, cultural centers, parks, 
commercial uses, churches and any other public or private use necessary for 
the development of the community; necessary provisions to facilitate develop- 
ments that provide lots for low-cost dwellings, in which case the board shall 
have the authority to guarantee in any legal manner that the price and other 
conditions offered by ‘the proponent for the sale of the lots and the author- 
ized constructions be maintained. The corresponding officers and organiza- 
tions shall prepare such detailed specifications and orders, inspections and cer- 


tificates as may be necessary to make this regulation effective. 


In adopting regulations and considering subdivisions of land, the board 
shall guide itself by the convenience of avoiding subdivisions in areas not yet 
ready for such developments due to lack of such facilities as adequate streets 
or roads, water, light and sewers, to the distance of other built-on areas so as 
to avoid isolated developments and encourage, on the contrary, compact de- 
velopments; to the agricultural importance or exceptional beauty of the lands, 
because of their susceptibility to floods or other similar social, economic and 


physical deficiencies. 


In the case of persons who wish to subdivide their lands, the board shall 


help them to plan the disposition and development of their subdivisions. The 


board may offer free of any cost the necessary technical aid for the survey 
and preparation of plans of registration, in cases of simple subdivisions of 
those lands in the rural zone whose owners are persons of scarce economic 
means. | 

| 

| 

Section 11. — Plats or Maps of Future Roads and Streets. — Making 

of Official Maps. — The board shall request of the Department of Public 
Works to prepare a plat showing the exact position and location of future 
roads and streets. Said plat or plats shall contain the surveys for the precise 
location of the lines of new, extended, or widened roads and streets of Puerto 
Rico. Before adopting or amending these plats or maps, the Department of 
Public Works shall hold public hearings after giving at least five days’ notice 
of the time, place and nature of the hearing in one of the newspapers of the 
largest circulation in the locality, and in any other way he may deem ade- 
quate. Once approved by the Department of Public Works and signed by the 
Governor, these plats or maps shall have the force of law. For general ‘con- 
venience and information, the board may likewise request from the Depart- 
ment of Public Works an official map of the Island. Upon the official map 
there shall be shown: 


a. All roads and streets existing and established by law as public roads 
or streets at the time of the adoption of the official map; 


b. Location of all roads and streets shown on recorded plats of inscrip- 
tion approved by the Board in accordance with the provisions of sections 10 


and 24 of this act, which shall be considered for the purposes of use and 


dedication as public streets; 


c. All road and street line plats signed by the Governor in accordance 
with the provisions of this section and section 19 of this act. The making or 
adoption of any such plat or the adoption of an official map shall not, in and 
of itself, determine the construction of any road or street or the taking or ac- 


ceptance of lands for such road or street purposes. | 


Section 14. —.. - Miscellaneous Powers. — The Board may promote 
public understanding of the master plan and of the planning problems of 
Puerto Rico and to that end may distribute copies of the plan, and may em- 
ploy such means of public education as it may consider desirable. The Board 
may, upon official request or upon its own initiative, study any insular ox lo- 


cal planning problems whether of a social, administrative, fiscal, or economic 


character. The Board ‘may render consulting service to any official or body 


requesting it. The Board will submit an annual report to the Governor. 


The Board shall have authority to compel the appearance of witnesses 
and the presentation of documents, and any other documentary and oral evi- 
dence: to administer oaths, issue certificates in connection with all official 


acts, and issue summonses. 


In the exercise of the duties and faculties on it conferred by this Act, 
the Board may utilize’ the services of the officials and employees thereof, the 
justices of the peace, the municipal and district judges, and the police force 
in serving summonses, making investigations and in the general enforcement 
of this Act. 


The officials appointed by the Board to carry out investigations in con- 
nection with this Act are hereby expressly empowered to administer oaths 
during their investigations in connection with the enforcement of this Act; 
Provided, that said oaths shall not require the cancelling of internal-revenue 


stamps. 


Any person who shall refuse to appear at the written request of the 
Board or any of its members, without offering a justified reason for his fail- 
ure to appear and testify on a fact of which he has or may have knowledge, 
shall be guilty of a misdemeanor and, upon conviction by a competent court, 
punished by a fine of not less than five (5) dollars nor more than twenty- 
five (25) dollars, or by imprisonment in jail for a term not to exceed thirty 
(30) days. 


PROCEDURES 


Section 15. — Initiative. - The Board is empowered to act upon its 


own initiative, or at its discretion, upon request by any official or body or 
by any interested citizen. The Board shall by regulation indicate in what 
form and in compliance with what provisions for prior notification it shall 
accept proposals for consideration by it. The Board may apply its powers 
either in whole or in part and for either the entire Island of Puerto Rico or 
a part of the Island, as its jurisdiction is determined by the Commonwealth 


Constitution. 


APPENDIX 6 


ADDRESS BY RAMON GARCIA SANTIAGO, 
CHAIRMAN, PUERTO RICO PLANNING BOARD 


Mr. Chairman (Rouse), ladies and gentlemen: 


We are glad to have with us Action’s Governing body. We welcome you 
and hope that this visit gives you the best insight of Puerto Rico and its peo- 
ple: our aspirations and hopes, our problems as well as our approach, earnest 
desire and willingness in looking for its solutions. As Carlos has already stated, 
we will be rushing within half an hour. We regret this unexpected modifica- 


tion to this first session of your scheduled meetings here. 
| 


The Commonwealth Government of Puerto Rico performs, on an gverall 
basis, most of the services usually performed by your States, by your country 
and your municipal governments. These services include the direct and central- 
ized operation of the public school system, health, housing and urban renewal, 
public assistance, utilities, planning and labor programs, among others. This 


puts our governmental services in an altogether different framework than what 
| 


The central planning function is thus different in our setting. Our Plan- 


is usual to you. 


ning Board has the overall responsibility for guiding the economic, social and 

physical development of the Island. It comprises the overall government pro- 
gramming — state and local — but also assisting and promoting changes in the 
economic, the social and the physical aspects as they relate to the private sec- 


tor. | 

In the economic field, the Board operates the main economic analysis 
unit in our governmental structure responsible for interpreting the economic 
achievements and also for recommending those measures; taxing, spending, 
borrowing, special incentives or others which might further affect economic 


development. 


In the social field, we are trying to develop a unit responsible for con- 
ducting research of our basic social problems. We consider that all planning 
effort must be geared to produce a betterment, not only in this physical 
world around us, but most important, in the human beings living in this 
physical world. After all, the object of all planning work as we understand 
it, is to satisfy our human souls — not in terms of material wealth but in 


terms of the spiritual and deep feelings of our people. 


In the physical area, we are presently devoted in furthering the prepara- 
tion of master plans for our three main regions — San Juan, Ponce and Maya- 
guez. We are being assisted with funds under the 701 provision of your Hous- 
ing Act. To us, master planning is more than integrating the physical world — 
roads, schools, health ‘facilities, housing, and so forth; this integration is justi- 


fied in terms of the satisfaction of the human wants and desires. 


The position of the Planning Board is unique in Puerto Rico. The bur- 
den placed in the agency and its officials is certainly heavy. The authority 
of the agency to deal with the public sector as well as with the private sector 
might appear to you as going beyond that which you find in your States. 
But it offers also the unique opportunity of serving to improve the general 
well-being of all Puerto Rico — the wealthy and the poor, the strong and the 
weak, the big and the small citizen. There probably lies the greatness of the 
Planning Board. 


I won’t take time to summarize to you what we have been able to achieve 


in the economic and social field. I invite your attention to several charts that 


we have posted around this room that sum up these achievements. Please take 


a glance at some of them for they certainly make a very revealing presentation 
of Puerto Rico. 


In order to present to you a better view of our thinking, I wish to do it 
with special reference to the San Juan Metropolitan Region, where we have 


been carrying out a special planning project. 


In the San Juan Metropolitan Region we are faced with the problem of 
securing additional housing and services for a growing population and an ex- 
panding economy. This is in addition to securing replacement housing and 


adequate service for the existing population and business activities. 


At present, there are enough applications to build new housing facilities 
sufficient to increase considerably the existing housing supply of the San Juan 
Metropolitan Region. This housing, in large part, is needed, but the question 
arises: where and for whom should it be built and what is the necessary serv- 


ice and employment facilities that must accompany such an accomplishment? 


These dwelling units will not be built today or tomorrow, but over a per- 
iod of time, but, the approval for building these units will also commit govern- 
mental action and expenditure in the direction of, let us say, “real estate ac- 
commodation” instead of in the direction of the general welfare. This does 
not mean that we should not take into consideration “real estate interest”; I 
do say that it is only one of the interests that must be taken into considera 
tion. I will not attempt to go into the question of “how you weigh the vari- 
ous interests,” because this is a thesis in its own right. 


On the problem of suburban growth we are faced primarily with the 


problem of a population redistributing itself along the lines of real estate ace 
commodation. The decentralization of people that is taking place from the 
urban cores is not unique for San Juan alone, it is happening in most urban 
areas, The uniqueness here is that the Government of Puerto Rico has to ab- 
sorb the cost of additional facilities and services, in contradistinction to mu- 
nicipalities and county governments on the continent. In the United States, 
most municipalities seek industry and commerce within the municipal bound- 
aries as a necessary revenue base in order to meet the rising cost of municipal 
services, even in the face of population. In addition, they also tax those who 
earn in the municipality but live elsewhere. The concern for the provision of 
facilities and services at the place of residence of those living outside, the mu- 
nicipality is left to those local areas. Puerto Rico cannot accept this position 


of non-concem for the non-municipality residing population, because of the 
administrative and social organization of the government and our society. 
So, where the people live and under what conditions is just as much a con- 
cern as where the industry is located and what are the necessary overhead 


requirements for the performance of industry. 


This brings us to a number of questions, the first being: what should 
be the role of suburban development relative to population redistribution? 
As new households are formed and as housing becomes obsolete, how should 
suburban developments be physically, economically and socially structured, 
and, what should be the measurement as to the magnitude of such develop- 


ments? 


The uniqueness of Puerto Rico is offered by this multiple question, in 
the concept that these! questions must not only be raised, but must also be 
answered, because we cannot say, “‘this is a problem for another municipality.” 


We must seek the answer for the whole complexity as a unit. 


I could go on and on listing problems that all of us are familiar with 
such as: journey to work, adequacy of mass transportation, public housing, 
rehabilitation, etc., but they would be meaningless without first establishing 
the kind of framework that they must be considered within and the method 
employed to satisfy that framework. 


We can see the constraints put on the urban/suburban development by 
different political, administrative and social concepts as exist in the United 
States. In Puerto Rico the suburban concept must be closely related to the 
urban transformation, and politically, administratively and socially we are ori- 
ented to that end. For this reason, our main governmental administrative or- 
ganization such as planning, housing, education, protective services and budget- 


ing, is conceived on an overall basis. 


As we all know, governmental organization and effort does not complete 


the picture for without concerted private action along similar lines the task 


becomes insurmountable. Government can take wide action in the urban core 
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where urban renewal activities act as an incentive through the assembly of land 


and cost write-downs to private development, but this type of urban coopera 
tion between private endeavor and governmental action cannot fully fill the 
designated purpose of renewing our urban cores, unless private endeavor’ takes 
a fuller responsibility, without or with the minimum of governmental incen- 
tives, in the suburban development. Suburban development in true essence 
should be the first step in the renewal of the urban core not only in the pro- 
vision of newly-built housing, but in the latest Puerto Rican concepts of im- 
provement conceived in the salient points of the Action Program. I mention 
the Puerto Rican concepts of these salient points because I feel they are de- 
rived from a different administrative and social context than that in which the 
Action Program has been working. Our context is not limited by the con- 
straints of municipality by municipality limitations of the continent, nor by 
the limitations of so-called ‘“‘ward politics’ within municipalities. Some may 
question the lack of a more decentralized organization, but we must answer, 
“that experience has not shown us, or anyone, the proper functional decentral- 
ized form or the development of the method necessary to ascertain that form.”’ 
These are also problems that we must take under study — presently we’ are 
trying to develop the planning method necessary to give us the alternative pos- 
sibilities as a basis for this type of decision making. 


This, in summary, gives the administrative planning and social framework 
of Puerto Rico. 


If after reflecting in our content, you could be willing to come forth with 
an Action Program relative to our problems, I can assure you that your efforts 
will be appreciated. In this respect you could count and expect whole hearted 
cooperation from all of us who are searching for more means of more active 
voluntary participation in civic affairs. 


February 6, 1962 
La Concha Hotel 
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Commonwealth of Puerto Rico 
Office of the Governor 
PUERTO RICO PLANNING BOARD 
Santurce, Puerto Rico 


THE PLANNING BOARD’S ROLE IN PUERTO RICAN DEVELOPMENT 
By: Ramén Garcia Santiago, Chairman 


Ladies and Gentlemen of the Urban Land Institute: 


I would like to introduce to you this morning the Puerto Rico Planning 
Board, one of several government entities created in 1942 to plan and imple- 
ment the new program of an incoming administration full of hopes and de- 
termination to change the slow developmental pace of the Puerto Rican com- 
munity. The Planning Board has been, and after almost twenty-one years of 
existence still is, a controversial agency. Its operation has been characterized 
as dynamic, and at times it has been considered revolutionary. Let me add 
that such a word does not frighten any of us. On the contrary, it speaks 
well of the vitality, plans and creativeness of the Board. 


The enabling act which established the Planning Board specifically called 
on this emerging agency to “guide the development of Puerto Rico in ajco- 
ordinated and adequate fashion to stimulate (among other things) the health, 
security, morals, order, prosperity, culture, economic stability and general wel- 
fare of the present and future inhabitants of Puerto Rico.” It also gave the 
Planning Board the responsibility of ‘‘promoting the efficiency and economy 
in the development process, in the distribution of population, in the use of 
land and in the planning of public improvements that will tend to create fa- 
vorable conditions for the realization of these ends.” (Act 213, approved 12 
May 1942, Section 3). 


The results of its work, I think, are evident not only in the statistics of 
economic growth that you were given, but also in the contrasts between the 
old, disordered parts of the city and the newer sections with which you will 
become acquainted during your stay with us. 


Of course, this is'not to say that we are content with what has been 
done, or with all that'we are now doing. There are always difficulties present 
in trying to form a picture of the future — whether it is of an individual, a 
family, a neighborhood or city, or of a community in the broadest sense of 
that word. We know ‘that there is still a long way to go, and a lot to re-do, 
but this would be the topic of an entire speech in itself. 


The place of the Planning Board in the structure of the Commonwealth 
Government is one you may be familiar with from your own States. The 
Board is part of the Office of the Govemor, and serves in an advisory capac- 
ity, keeping the Chief Executive and the other branches of the government in 
constant touch with developments of an economic, social and physical nature 


in Puerto Rico. 


However, the relatively broad responsibilities granted by law to the Puerto 
Rico Planning Board make it an unusual agency. 


In order to fulfill its responsibility for overall planning and development, 
the Board operates at three levels of work: Regional planning, which aims to 
produce a balanced distribution of the Island’s population with its correspond- 
ing-economic base and the interrelation of the regions with their metropolitan 
cores and among themselves; metropolitan planning, which relates to the met- 
ropolitan areas of Ponce, Mayaguez and San Juan, and individual city planning 
for Puerto Rico’s 76 municipalities. 


The implementation of the plans, as related to the government sector, is 


spelled out in the Four-Year Financial Program prepared annually by the Board. 


The Program plots public investment in major improvements for a four-year 


period, and serves as a clear indication of government intentions and general 


trends. Any interested citizen thus has access to an important determinant in 


the economy, and can judge better his own plans for the future on this basis. 


On the other hand, the Board also serves as a central clearing house for 
all statistical information and economic and social analysis. This responsibility 
of the Board includes the conduct of major population, business, manufacturing, 
and other studies for the Island in collaboration with the U. S. Census Bureau, 
as well as special investigations in such fields as future manpower needs and 
supply, housing demand and other vital factors of the economy. The Board’ s 
constant pulse-taking of the Puerto Rican economy comes down to the monthly 
publication of economic indices, which both government and private industry 
rely on for judging the changes taking place here. | 


These comprise the responsibilities in what we call the Area of Planning. 
On the operational level, the Board has responsibility for zoning, official map- 
ping and subdivision control of simple as well as rather complex subdivisions 
which we call urbanizations, issuance of building permits and use permits, revi- 
sion of public projects, both Municipal and Commonwealth, urban renewal re- 
vision, and several other related operations. 

The combination of such diversified but related functions makes ithe 
Planning Board a very unique agency in terms of its counterparts in’ your 
States. Yet, it is probably this union of diversified but related activities that 
gives strength, realism and vitality to our agency. 


There has been much publicity — probably too much — on an action 
taken by the Board 14 months ago. I refer to the adoption of Resolution 
P-147 under the title of Evaluation of Growth and General Guidelines! for the 
Development of the San Juan Metropolitan Area. This was the result of stud- 
ies directed towards the clarification of problems created by existing conditions, 
and the need for remedial measures to improve on the shortcomings. ‘The 
“Guidelines” were not, as some tended to regard them, a metropolitan or a 
city plan. Neither were they an end to our task for setting guidelines for the 
physical development of our urban areas. They were a beginning in line with 
the general thinking of what will be accomplished and, as such, a part which 
will be incorporated in the whole. 


Many of you who have read the Urban Land Institute’s Technical Bulletin 
Number 40 will already be familiar with most of the principles outlined in the 
Guidelines. In fact, when the Guidelines were a source of controversy in Puerto 
Rico, we were delighted to see the support given to them in your bulletin. 


What did the Guidelines call for? 


In the first place, they incorporated a new developmental pattern to re- 
place the existing one.’ We found this new pattern in the concept of Planned 
Development, which we adopted under the name of “‘Unidad de. Planificacién’’ 
or Planning Unit, which is just another word for the neighborhood. Our stud- 
ies indicated that a neighborhood of about 900 families or 4,000 persons could 
represent an optimum population, but the standards for all facilities were set 
on a per capita basis so that an increase or decrease of that number could be 
easily made. The size of such a neighborhood could change greatly in area, 
according to the density. The size in regard to population, however, could 
not change according to the density, because for an efficient use of the neigh- 
borhood facilities in any given density, there is a need for a minimum number 


of families. 


Secondly, the layout or design of the development should present a solu- 
tion for the separation of pedestrian and vehicular traffic, to the mutual bene- 
fit and safety of both. A greenway adequately lighted and landscaped would 
be a proper solution to move the pedestrian to the neighborhood center. At 
the same time, homes could be oriented towards the greenway, creating a spa 


cious area for children as well as for the leisure of adults. 


Thirdly, the Board would encourage the construction of various types of 
housing sizes and designs which fit more closely the variety in size of the Puerto 
Rican family. Besides serving a practical purpose, this would eliminate the three- 


bedroom monotony and structural repetition of our present urbanizations. 


Fourthly, the builder would develop a community center, a small library, 


shopping facilities and park areas for children and adults, and reserve land for 
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churches and other public uses in each neighborhood unit. The Commonweatth 


Government committed itself to provide an elementary school. | 


Fifthly, the Board would permit a much greater density in order to reduce 
the extent of land annually aborbed [sic] by housing construction, and would 
encourage high rise developments for greater efficiency in providing public serv- 


ices. 


After the Guidelines were announced, Bob O’Donnell came to Puerto Rico 
to speak at a public discussion meeting called by the Board. At the same 
meeting, one of your members, Jimmy Wilson of Interstate General Contractors, 
expressed his concern that the Guidelines might not remove design straight- 
jackets from the construction industry just to replace them with new sttaight- 
jackets. | 

In response to his concern, the Board appointed recently an advisoty citi- 
zens’ committee of builders, architects and planners to help it evaluate with 


the greatest latitude the new design concepts now being submitted. 


On the same subject of citizens’ committees, you might like to know that 
another citizens’ committee was named by the Board to draft the first guide- 
lines regulation spelling out requirements for the neighborhood ial 


But the Planning Board’s concern with the need for greater Gazen) ; Parti- 
cipation goes further for there must be an understanding on the part of citizens 
and private industry of the problems we still face, and an abundance of good 


will to work towards their solutions. 
| 


For example, we are concerned with the means to encourage the integra- 
tion of the thousands of individually owned small parcels that now inhibit the 
development of the massive vertical construction that good planning requires 
for growing cities. The parks and open spaces that San Juan needs so badly 
could easily be provided by condensing the city’s growth into such structures. 


| 
In connection with this, the pattern of existing and proposed streets will 
have to undergo radical change. We cannot continue to accept the present 


road system for the scale of urban transformation that we envision in the fu- 
ture. A new, dynamic pattern of internal traffic must be formed. 


As the cities of Puerto Rico are reconstructed, we — the Board and pri- 
vate industry alike — will have to take on the task of reconstructing their pat- 


terns and their very meaning. 


Of course, the encouragement of art and good taste in building design 


and construction is also essential. Precisely for this reason, the Planning Board 


has organized as part of its staff an Environmental Betterment Team of archi- 


tects and artists which will devote themselves exclusively to the promotion of 
beauty in urban design, and to the awakening of the public and private indus- 


try to these factors as a vital ingredient in good planning. 


In the final analysis, the Planning Board must rely on the awareness of 
the public, because it is the public to whom the city belongs. The Board con- 
ceives of its work as that of guidance through a great danger we face in Puerto 
Rico today: that this society’s rapid growth and change will force it to lose 
sight of the fundamental human values and goals which bind it. In the rush 
towards economic prosperity, there is the chance that the sweep of events will 
catch us flatfooted. We are resolved that this shall not happen in Puerto Rico. 


Thank you. 


(Speech delivered to the Urban Land Institute Session on Puerto Rico — San 
Juan, Puerto Rico — April 24, 1963) 
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APPLICATIONS FOR SUBURBAN COMMUNITIES “ne 


FCC 68-624 
16642 
CLARIFICATION OF POLICY 33 FR 
STATEMENT ON SECTION 307(b) 
CONSIDERATIONS FOR STANDARD 
BROADCAST FACILITIES INVOLVING 
SUBURBAN COMMUNITIES 


[153.24(A)] Policy Statement on suburban community 
applications clarified. 


The Policy Statement on suburban community applications 

is clarified to provide that where a lone applicant originally | 
proposes to serve a smaller community and subsequently 
seeks an authorization for the nearby larger community, he 
will be required to petition to amend. If the amendment 

is granted, the application will be removed from hearing 

and assigned a new file number, and the applicant will be 
required to comply with all provisions of the regulations 

and policies for the larger community. Policy Statement 

on Applications for Suburban Communities, 13 RR 2d 1901 | 


[1968]. 


By the Commission: (Chairman Hyde and Commissioners Lee, Cox, Loevinger 
and Johnson) 


1. OnDecember 22, 1965, we adopted the Policy Statement on Section 
307(b) Considerations for Standard Broadcast Facilities Involving Suburban 
Communities, 2 FCC 2d 190, 6 RR 2d 1901, in which we set forth our new 
standards for standard broadcast stations that would be located in a suburban 
community and that would serve adjacent urbanized areas. We stated ‘that 
every applicant who falls within our test will be required to demonstrate that 
his proposal is designed to provide a realistic local transmission service) for his 
specified community and that an applicant who fails to make the necessary 
showing will be treated as one proposing the larger community and be required 
[13 RR 2d Page 1901] 


to meet all of the technical provisions of our mules for stations assigned to that 
larger community. We also stated that such an applicant, who meets all of 
those technical requirements, will be permitted to prosecute his proposal as if 
he were an applicant for that larger community and that he might receive a 
grant on the condition 'that the application is amended to specify the larger 


community as his station location. 


2. However, it has recently come to our attention that these provisions are 
capable of being used by a lone applicant to obtain a grant without comply- 
ing with all of our regulations and policies governing applications for the lar- 
ger community. Thus, such an applicant, specifying a suburban station loca- 
tion and complying with the technical requirements for the larger community, 
could seek a grant as a station for the larger community without showing, be- 
fore his application is accepted for filing, that he meets all of our allocation 
requirements, without demonstrating that he has investigated and proposed to 
meet the needs and interests of the larger community in his programming pro- 


posal, and without giving notice of his intention to serve the larger community 


[Page 1902] COMMISSION REPORTS [Report No. 21-24 (6/19/68)] 
so that any other interested party would have an opportunity to propose serv- 
ice for the same or a needier community. Such a result was not contemplated 
when we adopted the 307(b) Policy Statement. There is no reason why such 
an applicant, who is merely seeking a grant of his application by any means 
possible, should be considered as proposing the larger community when he has 
made no attempt to comply with our regulations and policies for stations as- 


signed to that larger community. 


3. For these reasons, we are convinced that the 307(b) Policy Statement 
should be clarified to preclude such a lone applicant from obtaining a grant 


of his application for a station in the larger community without complying 


with all of our requirements for that community.” As specified in the 


* While we are aware that a similar problem could also arise in a multiple applicant pro- 
ceeding, we are persuaded that it would be more appropriate to determine the procedure 


(Cont'd) 


| 
clarified language of paragraph 11 of the Policy Statement, when such an ap- 
plicant seeks a grant for the larger community, he must formally petition to 
amend his application to specify the larger community as his station location. 
If the amendment is granted, the application will be removed from hearing, 
returned to the processing line, assigned a new file number, and required to 


comply with all of our regulations and policies for thar larger community be- 
fore it can be granted. Accordingly, paragraph 11 of the 307(b) Policy, ‘State- 
ment is hereby clarified as follows: | 


11. If an applicant sustains his burden under the specified 
issues and rebuts the presumption, he will be treated as an 
applicant for his specified community and accorded all of 
the 307(b) considerations which flow therefrom. However, 
if the applicant fails to rebut the presumption, he will be 
treated as an applicant for the larger community and re- 
quired to meet all of the provisions of our Rules, includ- 
ing 8873.30, 73.31, and 73. 188(b)(1) and (2), for stations 
assigned to that larger community. 1An applicant who meets 
those requirements will be permitted to prosecute his pro- 
posal as if he were an applicant for that larger community. 
However, he will be accorded only the 307(b) preference 
to which that larger community is entitled and will be 
granted only upon the condition that he amend his appli- 
cation to specify the larger community as his station loca- 
tion. Where a lone applicant originally proposes to serve 
a smaller community and subsequently seeks an authoriza- 
tion for the nearby larger community, he will be required 


1 When an applicant for community A, who falls within our test 
of presumed service, set forth in paragraph 8, supra, for larger com- | 
munity B and also for still larger community C, fails to establish that 
he will realistically serve his specified community A, but demonstrates 
that he will realistically serve larger community B, he will be required | 
to meet the technical provisions of our Rules and the other require- | 
ments of this paragraph only for larger community B, not also for 
still larger community C. 

(Footnote * continued) ! 


to be followed under such circumstances on the basis of the specific facts which may here- 
after be presented to us. 


[Page 1903] ASCERTAINMENT OF COMMUNITY NEEDS 


to petition to amend his application to specify that larger 
community. ‘If the amendment is granted, the application 
will be removed from hearing, returned to the processing 
line, assigned a new file number, and the applicant will be 
required to comply with all of the provisions of our regu- 
lations and policies for that larger community before his 
application will be granted. The proposal of an applicant 
who fails to rebut the presumption and fails to meet all 
of the technical requirements for that larger community 
will be denied. 
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The relevant parts of the Statute to which reference is made in Appel- 
lant’s Brief is: | 
i 
Communications Act of 1934, as amended, 48 U.S.C. 8151, et seq. | 


Section 303(g) 


“| The Commission... shall . . . generally encourage 
the larger and more effective use of radio in the public 
interest.” 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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FEDERAL COMMUNICATIONS COMMISSION, 
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ON APPEAL FROM A DECISION OF THE 
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BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED 
The Commission's Clarification of the 307(b) Policy 
Statement requires that suburban applicants elect to prosecute 
their applications for the suburb or the central city. Failure 
to establish a realistically local program service to the | 
elected community is fatal. Cavallaro failed to establish al 
realistic suburban service and was denied as a suburban appiiceneh 


However, because of the procedural posture of the case when 


the Clarification was adopted, he was permitted to reprosecute 
! 


his application as for the central city. Cavallaro's appeal | 


raises one question: 


ae 

Whether it was reasonable for the Commission to 
enforce against Cavallaro's proposal the requirement of 
the Clarification that a suburban applicant who amends to 
specify his presumptive community must establish that he 


will realistically serve that community. 


COUNTERSTATEMENT OF THE CASE 
This appeal is brought pursuant to “U7 U.S.C. 402(b) From 


a Commission decisidn denying the application of Augustine L. 


Cavallaro (Cavallaro) for a new standard broadcast station at 
L 


Bayamon, Puerto Rico. In the decision on appeal, the Commission's 
Review Board found that Cavallaro had failed, after hearing, to 
establish that his proposal would provide a realistic local 


service to the designated community of Bayamon as required by the 


2/ 


Commission's Section 307(b) suburban community Policy Statement. 
The Board further found that the record did not permit a conclusion 
as to whether his proposal would provide a realistic local service 


to the presumptive community of San Juan as required by the 
3/ 


Commission's newly adopted Policy Statement Clarification. 
Accordingly the Board ordered that the application be denied for 
Bayamon. However, it provided that if Cavallaro amended to 


designate San Juan, to which the proposal would provide adequate 


ee 
L/ This case has not previously been before this Court. 
2/ Policy Statement on Section 307(b) Considerations For Standard 
Broadcast Facilities Involving Suburban Communities, 2 F.C.C. 2d 
190 (1965), reconsideration denied 2 F.C.C. 2d 866 (1966). 

/ Clarification of Policy Statement on Section 307(b) Considera- 


tions For Standard iBroadcast Facilities Involving Suburban 
Communities, 13 F.C.C. 2d 391 (1968). 


rc} 

technical service, the application could be reprocessed as a 
San Juan proposal. Cavallaro did not before the Commission and 
does not now challenge the adverse resolution of the Policy | 
Statement issues. Nor does he challenge the reasonableness of 
the procedures set forth in the Commission's Clarification, 
supra, adopted to prevent the assignment by default to central 
cities of disqualified suburban proposals. He does, however, 


challenge the application of those procedures to his own pro- | 


posal, requesting that the Commission be directed to grant his 


application as one for San Juan without further consideration 


of whether it would realistically serve that community. 


A. Background Of The Policy Statement Clarification. 


This appeal presentsanother facet of a matter with which 
| 
the Commission and this Court have been dealing for a good many 


years: formulation of evidentiary procedures designed to ensure 
that services assigned to major urban centers and to their sub- 

[ 
urban cities will in fact serve as realistic local program outlets 
for the specific locations to which they are assigned rather than 


simply arbitrarily designating some city for which an application 


| 
might be likely to be granted and then serving either the biggest 


-4- 
city in the area or the area generally. The Commission*s recog- 
nition that such procedures were necessary was based on its con- 
clusion from experience that as their power and coverage are 
increased to reach more people, stations in metropolitan areas 
tend to seek out national and regional advertisers and to identify 
themselves with the entire area rather than the community of 
license, a practice inconsistent with the local service concepts 
of Section 307(b), 47 U.S.C. 307(b). (Policy Statement, supra.) 
An early effort by the Commission to cope with the 
problem was remanded by this Court because the Commission had not 
adequately supported its conclusions concerning the community to 
be served. Miners Broadcasting Service, Inc. v. F.C.C., L2l U.S. 
App. D.C. 222, 349 F.2d 199 (1965). Thereafter the Commission 
adopted its Policy Statement on Section 307(b), supra. The Policy 
4/ 
Statement articulated guidelines approved by this Court for 
consideration of such proposals. Generally, the Policy Statement 
oe 
4u/ In addition to its unreported affirmance of the Commission's 
second decision, reached after adoption of the Policy Statement , 
in Miners Broadcasting Service, Inc. v. F.C,C. (D.C. Cir. Case 
No. 21,937, decided March 20, 1969), this Court has approved the 
Commission's application of the Policy Statement in Northeast 
Broadcasting Co. v- F,C.C., 130 U.S. App. D.C. 278, 400 F.2d 749 
(1968); Woodland Broadcasting Co. v. F.C.C., u.S. App. D.C. : 
UL F.2d 1160 (1969); Jupiter Associates, Inc. v. F.C.C., U.S. 


App. D.C. ___» 420 F.2d 108 (1969); Edwin R. Pischer v. E.C.C.. 
U.S. App. D.C. , 417 F.2a 551 (1969). 
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provided that any application for a suburb which proposed 5 sf 
signal penetration of the central city would be presumed to be for 
that central city if it had a population of at least 50,000 and 
was at least twice as large as the suburb. The presumption was 
rebuttable, but rebuttal evidence was required to include showings 


that there were suburban program needs separate and distinct from 


those of the central city which existing stations did not adequately 


serve and which the applicant would serve. A showing was also 


required as to the proposed sources of the applicant's revenue+-i.e. 


to what extent would the applicant rely on revenue derived from 
his specified suburb as against all other sources. 


This policy, applied over a several year period, had 
the salutary effect of identifying and denying applications 


which would not realistically provide local suburban services. 


After some time, however, a further problem arose for which the 
Policy Statement did not provide an adequate answer. The Policy 
Statement required denial of applications when the presumption 
was not rebutted and when the proposed penetration of the big | 
city was inadequate to satisfy the coverage rules for stations 
assigned to that big city. However, if suburban applicants who 
failed to rebut the presumption did comply with the big city 
coverage rules, the Policy Statement simply provided that they 


could amend to designate the big city and their applications could 


be considered as intended for that community. On its face this 


=iGa— 
provision appeared to permit grant of applications which had at 
no time been demonstrated to comply with all of the rules and 
policies designed to ensure realistic local service to the city 
of license. Rather it would permit grant by default of applica- 
tions as to which no more had been established than that: 1) they 
were not realistically suburban; and 2) they satisfied the signal 
strength rules for the big city. “This problem was not contem- 
plated or considered when the 307 (b) Policy Statement was 
drafted...” V,W,B.. Inc., 13 F.C.C. 2d 400, 204 (1968). 
Accordingly the Commission adopted a Clarification of 
Policy Statement, supra, which essentially requires that an 
applicant determine at the outset whether his proposal is intended 
to serve the suburb or the big city and then establish, at peril of 


outright denial, that it will realistically do so. He may not at- 


tempt to prove that his application is realistically suburban and 


then, failing that, get a second chance by designating the central city. 
The Clarification, like the Policy Statement before it, 

was to be applied to all applications, whether prospective or on 

file. But it did give an advantage to applicants, Like Cavallaro, 

who had already been through hearing. Such applicants were per- 

mitted two separate chances at a grant. Thus while all future 

applicants and all applicants still in the hearing prowess must 

elect at once which community they ‘wish to serve and risk outright 


denial if they cannot establish that they are realistically 


NT ite 
local, applicants like Cavallaro whose hearings have already been 
completed and who failed to establish that they were realisti- 
cally suburban can nevertheless amend, be reprocessed, and 


attempt to show that they are realistically for the central city. 
3/ 

Clarification, supra; V,W.B., Supra. 
B. Proceedings Before The Commission. 


The history of the instant case parallels that of the 
Policy Statement, exemplifying both the problems which the 
Commission faced and the solutions which it found. prcpecsster L. 
Cavallaro filed for Bayamon, Puerto Rico, a suburb of San Suan, 
on April 27, 1967, prior to the original adoption of the Policy 
Statement, The application was filed pursuant to a cutoff notice 
permitting applications for "substantially the same facilities 


requested by Luis Prado Martorell” who had filed an earlier 
application for another San Juan suburb, Loiza, Puerto Rico. 


Date be ono Anaya 

5/ Among other things, this opportunity exempts applicants like 
Cavallaro from the otherwise applicable _Freeze on Standard Broad- 
cast Applications (33 Fed. Reg. 10343, 13 Pike & Fischer, R.R. 2d 
1367 (1968)), and the rule (47 CFR 1.519) prohibiting filing of 
repetitious applications within one year. A similar exemption was 
ordered on an ad hoc basis in The Tidewater Broadcasting Company, 
Inc., 12 F.C.C. 2d 471, 479 (1968). In that case, affirmed by 
this Court sub nom. Edwin R. Fischer v. F,C,C., Supra, two com= 
peting suburban applicants were denied for failure to rebut the 
presumption but both were permitted to modify their proposals 
(which were not in compliance with coverage rules for the big 
city) and refile at any time. 


Stee 

Under the terms of the cutoff notice, applications 
specifying San Juan would have been acceptable for filing. However, 
absent the requirement that suburban applications must be proven 


to be legitimately local, no San Juan applicant could hope to pre- 


vail in a standard 307(b) needs comparison since San Juan already 
6/ 


had multiple standard broadcast service. By specifying Bayamon, 
however, Cavallaro remained competitively viable under the §307 (&) 
comparison, just as Martorell before him had done by specifying Loiza. 
By the time these applications were designated for hear- 
ing, however, the Commission had promulgated its Policy Statement, 
Supra, pursuant to which both applications were presumptively 
intended to serve San Juan. The evidentiary inquiry specified 
in the Policy Statement was accordingly ordered with respect to 
both applications when they were designated for comparative hearing 
in September of 1966. A number of other issues affecting the basic 
qualifications of both applicants were also designated. The first 
portion of the evidentiary hearing was devoted to trial of these 
basic qualifications issues with respect to the Martorell 
application. During this early portion of the hearing Martorell 
57 That 507 (6) comparisons in urban areas are often resolved at 
the moment a city is designated was one of the axiomatic facts 
underlying the Policy Statement since it obviously encouraged 
designation of suburbs. As this Court noted in the first Miners 
ease, supra, the decision to treat one applicant as for the central 


city predetermined” the 307(b) issue against that applieant because 
of the multiple existing services in the central city. 


ans 


on March 9, 1967, withdrew from the proceeding and his application 


was therefore dismissed by the Examiner (A. 67). 


Hearing recommenced with Cavallaro as the sole applicant. 


Of the issues tried, only the suburban community issue remains 


hy h 


relevant. Cavallaro declined to rebut the Policy 


Statement presumption, taking the official position that ” .|. 
(W]e will stipulate there are to our opinion no substantial 
unsatisfied needs based upon our study of programming of needs of 
the Municipio of Bayamon, and we believe that what needs exist 
are essentially coterminous with the needs of San Juan and these 
needs are being met by existing Bayamon and San Juan stations.” 
(A. 79). | 

On February 27, 1968, the Examiner released her initial 
decision (A. 2) concluding in relevant part that Cavallaro | 
had failed to rebut the presumption that his application was for 
San Juan. She further concluded that the application satisfied 
the technical rules for a San Juan station and was therefore 
eligible for grant as such if amended to specify San Juan as the 
station location, as required by the Policy Statement. | 


SS 
7/ The Examiner's favorable resolution of all other issues: 
was unchallenged. 


— ie a 


However, prior to expiration of the preseribed period 


for filing of exceptions to the initial decision with the 


Commission's Review Board, the V.W.B. case, supra, arose. There was 
some dispute between Cavallaro and the Commission’s Broadcast 
Bureau, a party to the proceeding, as to the effect of V,W,B. 

on the instant case. The Bureau's argument that whatever dis- 


position the Commission reached in V,W,B should control was 


are xs) 
mooted by simultaneous issuance of the Policy Statement 


Clarification. As noted above, the Clarification required 


applicants failing to rebut the presumption but meeting big 
city coverage criteria to establish that their proposals would 
provide realistic local service to that big city before they 


could be granted. Specifically, it provided that: 


. . « Where a lone applicant originally pro- 
poses to serve a smaller community and subse- 
quently seeks an authorization for the nearby 
larger community, he will be required to peti- 
tion to amend his application to specify that 
larger community. If the amendment is granted, 
the application will be removed from hearing, 
returned to the processing line, assigned a new 
file number, and the applicant will be required 
to comply with all of the provisions of our regu- 
lations and policies for that larger community 
before his application will be granted. The pro- 
posal of an applicant who fails to rebut the 
presumption and fails to meet all of the technical 
requirements for that larger community will be 
denied. (13 F.C.C. 2d 391) 


Sjaak= | 
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On appeal to the Review Board, the only significant 
challenge to the initial decision was the Broadcast Bureau's 


contention that under the Clarification, the application must 

be amended and reprocessed to ascertain whether it would realis- 
| 

tically serve San Juan. Cavallaro supported the original deci- 


sion in all respects, including both application and adverse | 


| 
resolution of the Policy Statement issues. The Board dealt | 


at length with Cavallaro's chief arguments: that the Policy 


Statement itself and therefore ipso facto the Clarification 


should not apply to Puerto Rico applicants because the city- | 


suburb relationships on which the presumption is based are 


inapplicable to Puerto Rico; that the Clarification should not 


be applied to Cavallaro because he was not a "lone applicant" 
when he filed and subsequently became one only through circum- 


stances beyond his control; that the intent of the Clarification 


would be satisfied in this case by immediate grant because 


none of the reasons cited for returning amended applications | 
| 
to the processing line applies to Cavallaro; and that applica- 


tion of the policy enunciated in the Clarification to an 


application in the procedural posture of Cavallaro's when that 


we — 
policy was adopted would be inequitable. Each argument was 
rejected. 

The argument that the Policy Statement presumption 
is inapplicable to Puerto Rico was rejected procedurally be- 
cause no exception had been taken to the Examiner's contrary 
conelusion and because all of the Commission's considerations, 
both of the presumption itself and of Cavallaro's application, 
revealed the clear intent that the policy should apply to 
Puerto Rico (A. 52). In any event, concluded the 
Board, Cavallaro’*s arguments suggested no significant dis- 
similarity between Puerto Rico and the mainland in respect of 
central city--suburb relationships "and a different standard 
is therefore not warranted in the instant case.” 

Id. 

No better warrant was found for the argument that 

Cavallaro ought not be treated as a lone applicant since he had 


jndeed been alone “at all critical states of this proceeding” 


and the comparative 307(b) considerations affecting multi-party 
8/ 


proceedings were inapplicable. 


8/ Cavallaro wisely appears to have conceded this point on appeal. 
Aside from the fact that the case presents none of the procedural 
complications which might have arisen if, for example, Martorell 
had remained in hearing and in contention as a LLoiza applicant by 
rebutting the presumption while Cavallaro did not, the fact remains 
that even if Cavallaro were not a lone applicant the procedure 
specified in the Clarification could properly be applied to him. 
The Clarification simply reserved multi-part cases for ad hoc 
judgment “on the basis of the specific facts...” 13 F.C.C. 2d 
391, 392. Thus the decision to follow the Clarification, not being 
unreasonable, would have been entirely proper even if the pro- 
ceeding had been considered a multi-party one. 
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Cavallaro*s argument that his application was ripe 

| 
for grant as a San Juan proposal was rejected because, 
contrary to Cavallaro's eontention, “neither the application 


. « « 5 nor amendments thereto, nor the evidentiary showing 


demonstrate that he has complied with the various Commission 


rules applicable to such a proposal.” (A. S4). 


Specifically, Cavallaro aid not serve notice of his intent to 


serve San Juan at the time of filing so that any interested | 
persons could either file competitive San Juan applications or 
oppositions to Cavallaro's application on the last day before 
the cut-off date; the record does not reveal "that cavallaro 


has sufficiently investigated the programming needs and interests 


of San Juan, or that he proposes to meet such needs and interests3" 


and in the absence of such an issue the Examiner made none of the 


requisite findings and conclusions on the matter. 
Finally, with respect to Cavallaro's argument that 
application of the Clarification to an application already in 


hearing is inequitable, essentially the same argument of timing 


made by Cavallaro and others with respect to the Policy statement 


=the 

itself and rejected by this Court, see ¢e.g., Woodland Broad- 
casting Company v. F,C,.C., Supra, the Board noted that 
Cavallaro had been on notice since designation of his 
application for hearing that his professed intention 

to serve Bayamon "was not being accepted without proof.” 

(A. 55). And, said the Board, "the burden imposed on 

an applicant in these circumstances remains unchanged; it is 
only the consequences of his failure to meet this burden which 
have been amplified by the clarification.” (A. 55-56). Any equit- 
able claim that Cavallaro might initially arguably have had to 
exempt him from the provisions of the Clarification was in any 
event abandoned by Cavallaro's unilateral decision at the 
hearing to concede the Policy Statement issues, thus letting his 
application stand, without exception by Cavallaro, as one which 


must under the Policy Statement be considered to be for San 


Juan. Finally, ‘since the equitable cluim was essentially based 


on the length of time consumed by the past and future proceedings 
the Board noted on the one hand that the delay was largely 
occasioned by Cavallaro himself and on the other that since the 
challenged procedures were a prerequisite to resolution of 

public interest ' questions, Cavallaro's interest could not properly 


be advanced at the cost of ignoring such questions (A. 56). 


In this connection the Board cited the Commission's decision, 


413 5 


affirmed by this Court, in The Tidewater Broadcasting Co., 
12 F.C.C. 2d 471 (1968), affirmed sub nom. Edwin R, Fischer | 


v. F.C,C., supra. 


In view of its rejection of Cavallaro's arguments, 


the Board gave the applicant 30 days in which to amend his | 
| 


application to specify San Juan and provided that if he did 
not so elect, his application would then be denied. The 


Commission denied without opinion Cavallaro's petition for , 


review. This appeal followed. 


a 


ARGUMENT 


AFTER AN EVIDENTIARY HEARING, THE COMMISSION 
FOUND THAT CAVALLARO'S APPLICATION FOR BAYAMON 
WAS UNACCEPTABLE, BUT THAT IT MIGHT QUALIFY AS 
A PROPOSAL FOR SAN JUAN. IT WAS WELL WITHIN 


THE COMMISSION'S DISCRETION TO REQUIRE 

CAVALLARO TO AMEND HIS APPLICATION AND ESTABLISH 
ITS QUALIFICATION AS_A SAN JUAN PROPOSAL PRIOR 
TO_A GRANT. 


The Commission Could Reasonably Find That 
The Record Does Not Permit A Present Grant 


of Cavallaro's Application, Either As % 
Bayamon Or San Juan Station. 


The Commission's suburban community Policy Statement, 


which has several times been considered and endorsed by this 
9/ 
Court, provides that an application specifying a relatively 


small suburban community as the station's location shall be 


presumed to be for the nearby, larger central city where the 
station would place a strong signal (5 mv/m) over the central 
city. 2 F.C.C. 2d at 192-193. Because this presumption attached , 
to Cavallaro's application for Bayamon, Puerto Rico, that applica- 
tion was presumed to be for the nearby larger city of San Juan. 

In order for Cavallaro to establish his eligibility for considera- 
tion as a Bayamon applicant he was therefore required, by means 


of an evidentiary showing,to establish that his application was 


SS eee 
9/ See cases cited in footnote 4, supra. 
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realistically for Bayamon, Cavallaro failed to rebut the pre+ 


sumption; indeed he stipulated that the needs of Bayamon and San 


Juan were "coterminous" and were in fact being met by existing sta- 


tions (A. 79). Accordingly, the Policy Statement required that its 
| 
application be considered as one for San Juan. 


The Policy Statement further provided that if the 
record showed non-compliance with the technical rules for San 
Juan stations the application should be denied. If, however, 
the proposal could qualify from an engineering standpoint as an 
application for San Juan, the affected applicant “will be 


| 
permitted to prosecute his proposal as if he were an applicant 


for that larger community," with the application being amendea 


accordingly. (Policy Statement, supra, 2 F.C.C. 2d 190, 194) 
| 


Such application, the Commission stated, "will be removed from 


hearing, returned to the processing line, assigned a new file 


number, and the applicant will be required to comply with all 


of the provisions of our regulations and policies for [the] 
10/ 


larger community” (Clarification, supra). ! 


LO/ Compare 47 CFR 1.522, the Commission's rule governing | 
amendments to broadcast applications, which provides that once 
an application is designated for hearing, amendments will be | 
granted only for "good cause” (Subpart (b)) or where they are 
accompanied by a request "that the application be removed from 


the hearing docket and returned to the processing line" (Subpart 


(c))- 
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What the Review Board and the Commission have required 
of Cavallaro by ordering him to amend and go back to the process- 
ing line as a precondition to further consideration of his 
proposal is simply that he demonstrate that it is realistically 


designed to serve San Juan. In Plains Radio Broadcasting Co. v. 
F.C.C., 85 U.S. App. D.C. 48, 175 F.2d 359, this Court stated 

that the Commission may grant facilities which are 

"reasonably related" to those requested, provided, however, that they 
are “within the ambit of the issues and the evidence." The Court 
found that when an applicant proposed a power of 1 kw, the 
Commission could not make a grant specifying 5 kw where the evi- 
dence related only to the 1 kw operation. In essence this is 

what Cavallaro seeks here. His application was filed and pro- 
secuted as an application for Bayamon. It was found technically 
unacceptable as a Bayamon proposal but eligible for consideration 

as a San Juan station, provided that in a new proceeding the 
applicant could demonstrate that he was otherwise qualified, i.e. 
that he was familiar with the needs and interests of San Juan and 
that his. programming would be responsive to those ee eee 
Cavallaro*s argument is couched in somewhat less basic terms, his 
position is in essence: "Tt really doesn't matter what locality 

is specified in the license. Just grant my application.” Surely, 
however, the Commission could reasonably find--indeed it is, we 


submit, self-evident--that an application and supporting evidence 


2a ee 
Ti/ See Henry v. F.C.C., 112 U.S. App. D.C. 257, 302 F.2d 195, 
cert. denied 371 U.S. 821 (1962). 


- 19 - 
to justify a grant to a small suburban community is not reasonably 
related to an authorization for a much larger central city. ‘Indeed, 


this is exactly such an application as the Commission had in| mind 


when it said: 


There is no reason why such an applicant,who is 
merely seeking a grant of his application 

by any means possible, should be considered as 
proposing the larger community when he has made 

no attempt to comply with our regulations and 
policies for stations assigned to that larger 
community. (Clarification, supra, 13 F.C.C. 2d 391) 


Cavallaro has attempted to overcome this burden by! argu- 
ing on the one hand that the record already demonstrates that the 
proposal would realistically serve San Juan and on the other hand 
that this cannot be shown because the Policy Statement presumption 
should not be applied to any proposal for Puerto Rico since all 


communities are the same. The first of these contentions is 
belied by the applicant's own evidence. Cavallaro has, throughout 
the proceeding, taken the very position condemned in the | 
Clarification: that he will demonstrate how his proposal is 
designed to meet the Paes of any location for which it can be 
granted. During the hearing, Cavallaro actually asserted on the 
record that "we would be very happy .. . if we are obliged to 
amend to show that our programming is geared to meeting the. 

needs of any station location to which this station would be 


assigned and will have no hesitation of making any showing on 


that score.” (A. 81). 


= Olle 
More importantly, however, there remain the facts 


noted in the Board's decision (A. 54): Cavallaro never gave 


notice of intent to serve San Juan, thus permitting opposition 
12/ 
competition; Cavallaro did not sufficiently investigate the 
13/ 
programming needs and interests of San Juan or demonstrate 


intent to meet them; there were no issues below concerning San 


Juants needs and therefore the Examiner could.make no findings 


ly 


conclusions thereon. 

In sum, the Board was faced with an application which 
was stipulated by the applicant to be ineligible for grant as a 
Bayamon proposal (A. 79) but with respect to which the evidence 
precluded any conclusion as to whether it was eligible for grant 


as a San Juan proposal. 


See 
127 Cavallaro's contention that since only one day remained to the 
cutoff period when his application was filed is unpersuasive for two 
reasons. First of all the Commission's cutoff rules give applicants 
an absolute right to file up to the specified deadline and have 

been construed ‘to permit maximum, not minimum, latitude to prospec- 
tive applicants (see, e.g., Kessler v. F,C,C., 117 U.S. App. D.C. 130, 
326 F.2d 673 (1963); James River Broadcasting Corp. v. F.C,.C., 130 
U.S. App. D.C. 210, 399 F.2d 581 (D.C. Cir. 1968)). Indeed the fact 
that Cavallaro himself filed on the next to last day suggests the 
understandable propensity of applicants to wait until the last minute. 
Secondly, the Cavallaro application on which prospective objectons 

or opponents had notice was a Bayamon application. Were it known 
that such application was for San Juan, as it now is admitted to be, 
prospective applicants might well take a different view of their 
probability of successful competition. 

13/ Indeed, as the Board noted, those San Juan contacts which were 
made were intended to demonstrate the needs of Bayamon. (A. 

55). 

ia? Presumably for the same reason no substantial effort to communi= 
cate with San Juan civic, social or religious leaders was made by 
Cavallaro. While this failure was entirely proper in the context 

of an effort to establish that his proposal was realistically for 
Bayamon, such failure must now be repaired if the Commission is 

asked to conclude that the proposal is realistically for San Juan. 
The amendment and reprocessing would permit such repair. 


: 
gai | 
Cavallaro attempts alternatively to avoid the force of 
the Policy Statement Clarification by attacking the applicability 
of the Policy Statement itself in the first instance. Quite 
aside from the absence of substantive warrant for this position 
it is a wholly improper procedural attempt, At no time did 
Cavallaro even raise this matter until after the Examiner's 
decision was on appeal (an appeal which would never even have 
been brought had it not been for the Broadcast Bureau)- No 
challenge was ever raised to designation or resolution of the 
Policy Statement issues until after adoption of the pe oes 


The Clarification suggested to Cavallaro that the grant by 


default as a San Juan station which he had sought by conceding 


the designated issues might not after all take place. Having 
found that the consequences of his stipulation were not as | 
favorable as he hoped, he now seeks to be permitted to try the 
new theory that the Policy Statement does not apply. Moreover, 
he seeks to prosecute this theory, which should have been pre- 


sented to the Commission at the time of designation,as an issue 


for judicial review. 


ee 
As this Court has previously held in connection with the Policy 
Statement issues, applicants faced with the evidentiary burdens 
which they impose cannot be permitted in effect to prosecute one 
theory of the case through to ultimate failure and then attempt 
an alternative. "The Commission is not required to play games 
with applicants.” Edwin R. Fischer v. F,C,C,, Supra, Y17 F.2d 551, 
555. 

Despite the fact that this contention that the Policy 
Statement should not apply was procedurally inadmissible, the 
Board considered it on its merits and properly rejected it after 
considering all of Cavallaro’s arguments. The Board noted that 
neither in the Policy Statement nor in.the context of the 
Commission's Section 307(b) policy generally (see Island Teleradio 
Service, Inc., 30 F.C.C. 52, 55) has the Commission drawn a dis- 


tinction in applicability of its policies to communities in the 


San Juan area. ‘The Board concluded that here again, "while as 


a tcentral city,’ San Juan may exert a degree of influence over 
other proximate communities, such a circumstance does not appear 
to be significantly dissimilar to the traditional *mainland* 

experience, and a different standard is therefore not warranted 


in the instant case.” (A. 52). 
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What in essence Cavallaro seeks to do is to turn the 
weakness of his proposal--its lack of any specific local | 
identity--to advantage by arguing that such proposals ought not 
to be governed by the Policy Statement. That very argument : 
was specifically rejected by this Court in Woodland Erondcese ina 


Co. v. F.C.C., supra, So Cavallaro takes it one step further 
by arguing that the non-local nature of his proposal is in effect 


dictated by Puerto Rico's demography. However, the Commission 
was satisfied in this case as it has been in the past (Island 

| 
> Supra) that the normal community 


Teleradio Service, Inc. 
attributes relevant to the Section 307(b) context generally 
are found in Puerto Rico as well as the continental United 


States, 


fie 
B. There Is No Equitable Justification For 


Exempting Cavallaro From The Procedures 
Applicable To His Situation. 


Cavallaro attempts to indicate (Br. pp. 23-24) that 
the Commission's action in this case is wantonly destructive 
of Cavallaro, of the administrative process and of the Com- 
mission's own regulatory policies. Reduced to specifics, 
what is alleged is essentially that Cavallaro is damaged 
because he has sold his mainland broadeast interest and moved 
to Puerto Rico in reliance on a grant which is now jeopardized 
by the required further procedures; that the administrative 
process is damaged by a “post-hoc reversal of policy” which 
“is abhorrent to fair play which is the mainstay of an admin- 
istrative process in the public interest” (Br. p. 23); and 
that Commission policy is damaged in that the Commission's 
"primal policy favoring local ownership of stations by pro- 
fessional broadcasters” should have been held to require an 
immediate grant in preference to the further procedures 
required by the Clarification (Br. p. 24). 

Since each of these contentions suffers from fatal 
factual defects it is not necessary even to reach the question 


whether, if valid, the contentions would be persuasive. The 


matter of Cavallaro’s move to Puerto Rico clearly creates no 


such equities as his brief would suggest. A quick examina- 
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tion of the record reveals that Cavallaro’s move to Puerto 


Rico and his sale of the mainland station took place at 


some time prior to December 13, 1966, when the Examiner 
issued an Order accepting Cavallaro's amendment to 
reflect these facts (A. 1). However, it was not 

until March 9, 1967, some four months later, that Luis 
Prado Martorell's competitive application was dismissed 


(A. 67). ‘Thus at the time Cavallaro chose to commend his 
| 


future to the outcome of this proceeding he had not only 


several untried basic qualifications issues outstanding 
against himself, in addition to the suburban community issue, 


but also faced a possible Section 307(b) comparison between | 


Loiza’s needs and Bayamon's and if that were not dispositive, 
a comparison of his own proposal with Martorell's. It can 


hardly be said that the. uncertainties implicit in the present 
| 
need for further processing of the application approach the; 


stature of those faced at the time the applicant chose to 
forfeit his mainland options. Even were this not the case, | 
however, the Commission's public interest judgments cannot be 
based on the chosen living arrangements of prospective Licensees, 


as the Board noted (A. 56). 
| 
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As to the argument that such a "post-hoc reversal 
of policy” violates the elementary fairness principles of 
administrative procedure, it has already been demonstrated 
that this case in no way involves a reversal of policy but 
rather, as the Board held, amplifies the procedural conse- 


quences of Cavallaro's failure to meet the burden imposed by 


pre-existing policy. (Id. ; see Edwin R Fischer v. F.C,.C., 


supra, footnote 10). Since Cavallaro has concededly failed 

to establish that his proposal to serve Bayamon would in 

fact realistically serve that community he cannot now be 
heard to say that the Commission's desire to ascertain whether 
he will realistically serve any community is “unfair.” 

It is noteworthy in this connection that in every 
case where a denial under the suburban community issue itself 
was appealed to this Court the issues had either been added 
after filing (e.g-, Edwin R. Fischer v- F.C.C., supra), or 
after a decision had already been reached (e.g., Woodland 
Broadcasting Co. v. F.C.C., supra). Every applicant to 
whom the newly adopted policy then applied offered the same 
objection of "post-hoc" application and it was in every case 
rejected. Here, as there, no new policy is involved, but 
merely a further procedure spelled out for reaching an 


objective which substantially predates the Policy Statement: 


sey) = 


the granting of a proposal only when it will provide realistic 
local service to the designated community, whether that com- | 
munity be suburb or central city. That policy, moreover, is 
not of the Commission's invention, but is one of the basic 
requirements of the Communications Act. 47 U.S.C. §307(b). 

The third and last equitable contention--that other 
Commission policies which should have been weighed against | 
the suburban community policy were erroneously ignored-- 
overlooks a fundamental characteristic of the suburban com- | 
munity issue. As this Court noted in the Woodland case, Su ra, 


in the face of an analogous argument, the Policy Statement 


issues call in question an applicant's basic qualifications. 


questions can properly be reached. 


| 
Accordingly, until they are ultimately resolved no other | 


Again, however, as with Cavallaro's other equitable 
contentions, this one would be unpersuasive even if its merits 
could be reached. What Cavallaro argues here is that the | 
Commission's policy favoring local ownership of facilities 
by experienced broadcasters should have required an immediate 
grant. But the very matter in issue is whether a local facility 
is proposed; if it is not, it seems unimportant who would 


operate it. 
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Underlying each of these equitable contentions, and 
indeed the whole of Cavallaro's brief, is the implication that 
the Commission has permanently denied Cavallaro the right to 
operate and that it is that denial which is appealed. This 
implication is wholly erroneous. All the Commission seeks is 
an assurance--based on evidence rather than conclusory 
assertions--that ‘Cavallaro would provide a realistic local 
service to San Juan. The fact that such a conclusion can 
only be reached by considering the application twice is not 
chargeable to Commission default: Cavallaro was free to 
designate San Juan in the first place and his proposal could 
have been heard in the hearing now are ee That he 
suffers delay from not having done so is unfortunate but 
cannot be dispositive of the substantive issues. To rule 
otherwise would be to subject central cities to the possibility 
of the same type of non-local service which the Policy Statement 
spared their suburbs. The Commission cannot grant Cavallaro's 


application until it is assured that the proposal would 


ee 
15/ Although Cavallaro was required to file for "substantially 
the same facilities” as Martorell, this condition did not pre- 
clude specification of San Juan as the principal community. 
Thus he had no such problem as, for example, the applicant in 
the Woodland ease, supra, who was required to file for the 
suburb and was denied under the subsequently adopted Policy 
Statement issues. 
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realistically serve San Juan. There is nothing unreasonable 
about the procedural means it has chosen to reach this : 

| 
assurance, and indeed Cavallaro disclaims intent to challenge 


the procedure (Br. p. 3). If at some future time the Commis- 
sion should in fact deny the application that judgment too 
| 


will be subject to review by this Court. It is not in issue 


now. 


CONCLUSION 
For the reasons stated above the order appealed 
from should be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


KATRINA RENOUF, 
Counsel. 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 


I. 


REJECTION OF CAVALLARO’S APPLICATION IS ARBITRARY 


The Commission’s Brief telescopes the issues presented by this case into 
a question of reasonableness. Assuming arguendo, that a determination can 
reasonably be made where evidence generally is eschewed in favor of: agency 
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@ priori assumptions, three specific questions nevertheless each require affirma- 
tive answer before the Decision is upheld. These are whether the Commission 
acted reasonably in rejecting Cavallaro’s application: 


— on the basis of an arid assumption that Puerto Rico 
is a microcosm of the United States; 


— notwithstanding that denial serves no discernible pub- 
lic purpose; 


— without affording Cavallaro, in contrast to other simi- 
larly situated applicants, with an opportunity to be 
heard on the point applied against him — retroactively 
and conclusively. 


Parts III, IV and V of this Reply will show that an affirmative answer 


is precluded — in each instance. For the reason stated, the Decision is de- 
fective on each count and defective as a whole. 


Il. 


THE DENIAL IS WITHOUT RECORD OR RATIONAL SUPPORT 


The Commission’s Brief confirms that the Decision is not rooted in the 
record. The proof is in the omissions — in the Commission’s Brief. In con- 
trast to the conventional, it recoils from the record, making but a single cita- 
tion (apart from reference to counsel’s statements) to hundreds of pages of 
exhibits and 1,500 pages of transcript. 


The inference is inescapable that the Decision is vacuum-bred. Zeus-like, 
it springs full grown from agency preconceptions. Zeus-like, it is mired in 


mythology. Myths permeate the Decision, namely, that: 


— Bayamon (154,440 pop.) is a small bedroom commu- 
nity and a suburb of San Juan;! 


— Cavallaro deprived other parties of an opportunity to 
apply for San Juan;? 


— Cavallaro’s programming proposal does not meet the 
needs of San Juan.? 


Ill. 


THE EVIDENCE NEGATES THE COMMISSION’S ASSUMPTION 
THAT PUERTO RICO IS A LILLIPUTIAN UNITED STATES 


The Decision conclusively presumes that the Commission’s Policy State- 
ment, which evolved out of mainland United States community interrelation- 
ships, has unabated applicability to Puerto Rico. Whatever the presumption’ 
wellspring — Puerto Rico’s political dependency or agency convenience —a 
Puerto Rican urban-suburban structure identical to the United States pattern 
is accepted on faith without regard to fact. 


This is strikingly illustrated by the Review Board’s disregard of Official 
pronouncements of the Commonwealth of Puerto Rico (Tr. 896-897; App. 70- 
71) — offered into evidence by Cavallaro — establishing that mainland city- 
suburb relationships have no vitality on the Island (with its different history, 


1 At the time the Decision was rendered, the Municipio of Bayamon had a population 
of 72,261 (1960 Census) and not the diminutive “15,109 persons” ascribed to it! by the 
Decision (App. 55). Moreover, preliminary 1970 Census figures reflect a 154,440 ) popula- 
tion for Bayamon. 


2 The Commission’s Brief, after initially paying lip service to this makeweight, ultimately 
abandons it (p. 28). ' 


3 The gossamer nature of this pillar of the Decision is detailed in Part IV hereof. 


traditions, institutions and culture). (Cavallaro Exhibits 4, 5, 7; Tr. 896-898). 
Despite these materials’ source, the Commission’s Broadcast Bureau vigorously — 
and successfully — objected to their admission, contending they were irrelevant 
(App. 68, 70-71). When this matter came before the Review Board, notwith- 
standing that the ground rules had been radically recast in the three-year interim 
the Board declined to weigh this evidence in disregard of the principle that 
“sound analysis must begin with an adequate factual input.” National Air Car- 
rier Assn. v. Civil Aeronautics Board (Case No. 23,012, decided May 28, 1970, 
Slip Op., p. 20). Instead, the Board disposed of the matter by fiat, holding 
that Cavallaro’s showings “fail . . . to justify a departure from the application 
of our traditional standards.” (Italics added.) Apart from this overnight ripen- 
ing of the infant Policy Statement into a “tradition,” the Board’s ruling is 
notable for its reliance on appearance rather than analysis. As the Decision 
put it (App. 52): 
“While as a ‘central city’ San Juan may exert a degree of 
influence over other proximate communities, such a cir- 
cumstance does not appear to be significantly dissimilar 
to the traditional ‘mainland’ experience, and a different 


standard is therefore not warranted in the instant case. 
(Italics added.) 


This addiction to appearance aborts the Decision. As this Court previously 
had admonished, agency decisions may not turn on appearances but must be 
decided on the basis of the record and in reasoned fashion. Cf. Natick Broad- 


cast Associates, Inc. vy. Federal Communications Commission, 128 U.S. App. 
D. C. 203, 385 F.2d 985 (1967). 


There is no rational justification for departure from this principle in this 
proceeding. The evidence obtained directly from the Commonwealth Govern- 
ment was legally material, factually relevant and, uncontestably competent. 
It consequently was entitled to full faith and credit in keeping with standard 
Commission practice. For, over the years, the Commission routinely has ac- 
corded comity to the views of lesser government bodies, namely, federal 


authorities of coordinate stature with the Commission. Queen City Broadcast- 
ing Company, Inc., 26 FCC 611, 15 Pike & Fischer RR 645 (1959). 


The exercise of such comity would neither have disrupted nor delayed 
the proceeding. The evidence physically was in the record and scat) avail- 


able for administrative scrutiny, evaluation and use.* 


Likewise available and properly before the Commission were additional 
exhibits and testimony, which had been admitted into evidence, affirming the 
unitary nature of the San Juan Metropolitan area (Cavallaro Ex. 3; App. 132, 
137-139; Tr. 1320-1321, 1330-1331, 1335, 1369, 1371). This evidence was 
not challenged by the Commission’s Broadcast Bureau in its multi-day cross- 
examination of Cavallaro. Nor did the Bureau seek to rebut or refute it. 


This evidence therefore also should have been weighed rather than wasted. 


The failure to assess all such evidence contradictory of Commission as- 
sumptions necessitates remand of this proceeding for the preparation ‘of a de- 
cision based on findings of fact rather than fidelity to agency preconception. 
The rule of whim has no place in administrative adjudication. WAIT Radio, 
Inc. v. Federal Communications Commission, __ U.S. App. D. C. uel 418 
F.2d 1153 (1969). 


IV. 


DENIAL OF CAVALLARO’S APPLICA- 
TION IS NIHILISTIC AND DRACONIAN 
Cavallaro’s opening Brief stressed the nihilism implicit in the Commission’s 
Decision (Brief, pp. 21-23). The Brief pointed up that invocation of the Pol- 


icy Statement in the instant circumstances was reflexive rather than realistic. 


4 Part of the evidence eschewed by the Commission consisted of statutes of Puerto Rico 
creating its centralized political and socio-economic structure, which appropriately could 
be officially noticed at any stage of an administrative proceeding. Section 41) of the Ad- 
ministrative Procedure Act, 5 U.S.C.A., 556(e) (1966). 


The Commission apparently now has largely conceded the correctness of this 
position for its Brief ultimately concedes (Brief, p. 28) — 


“All the Commission seeks is an assurance based on evidence 
— rather than conclusory assertions — that Cavallaro would 
provide a realistic local service to San Juan.” 


The record, however, provides such assurance in abundance providing it is 
studied rather than spurned. Moreover, the record also reveals that the Com- 
mission never came to grips with the core question as to whether Cavallaro’s 


proposed programming would serve San Juan’s needs. 


This oversight resulted from the Commission’s dogmatism on the subject 
of programming. At the time of the Decision, it was settled Commission doc- 
trine that an applicant’s programming proposal was not merely prima facie but 
conclusively invalid unless it was preceded by a survey of community needs in 
accordance with Commission rubric. Stated otherwise, the Commission had 
adopted a programming philosophy which missed the forest for the trees; it 
evaluated the preparation, not the product. Worse, in an abrupt reversal of 
thirty years’ practice, the Commission had blindfolded itself to all programming 
investigatory efforts other than surveys.> 


The Commission thus straight-jacketed itself in discharging its adjudicatory 
functions in this case. ' As a direct result, it ignored the record showing that 
Cavallaro’s knowledge of the San Juan area is encyclopedic, his programming 


proposal is apt and his fidelity to his programming representations is vouchsafed 


by past performance rather than paper promises.® 


5 At the time (April, 1964) Cavallaro’s application was lodged with the Commission and for 
a substantial period thereafter it was well-settled that “surveys of communities are not essen- 
tial to ascertainment of community needs where knowledge of such needs can be acquired as 
a result of existing or recent long-time local residence and familiarity with community af- 
fairs.” Beamon Advertising, Inc., 1 FCC 2d 28, 5 Pike & Fischer RR 2d 505 (1965). 


6 The record reveals that, in his stewardship of Station WTIT, Amherst, Massachusetts, 
Cavallaro provided his coverage area with exemplary programming, including a 65% ratio of 
music to 35% talk programming (App. 65-66). 


Singularly telling in this respect is the Commission’s indifference to Caval- 
laro’s surpassing knowledge of the entire San Juan area and its needs. In days 
on the witness stand, he never failed to answer a question, never made an er- 
roneous statement, and never even was challenged as to his answers by the 
Broadcast Bureau (Tr. 1054-1057, 1063-1073, 1098-1099, 1119, 1123, 1134 
1181, 1319-1321, 1334, 1556; App. 81-84, 103, 130, 132-137), which was 
armed with such formidable tools as the U. S. Census publication pertaining 
to the population of Puerto Rico (Tr. 1200). 


Cavallaro’s knowledge of his service area was acquired in a variety of ways 
(Tr. 1054-1055, 1105, 1225-1243, 1247-1249, 1253, 1367-1370; App. 106- 
108, 118-120, 122-129, 132-133, 137-139): 


through readings; 
through research; 

. . | 
through written questionnaires,’ 
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through oral surveys; 
through relocating his wife and family of seven children to the 
service area; 

— through learning Spanish when his native tongue is English; 


— through employment in broadcasting in San Juan. 


Of particular relevance in this context is Cavallaro’s continuous residence in 
San Juan since 1966 and his employment over that period in the broadcast- 
ing industry. Specifically, Cavallaro has been employed in San Juan as a sales 


manager for a packager and programmer of radio and television programming, 


and, for the last year and a half, as General Manager of Television Station 
WTSJ, San Juan. 


As noted, the Commission disdained all such evidence save for the mate- 
rial relating to surveys. And here, too, it viewed the record through a narrow 
prism. 

7A copy of the written survey form is attached to the opening Brief as Appendix 1. 


| 


Thus, the Decision does not reveal, and the Commission apparently failed 
to consider, that Cavallato contacted over 500 persons in his survey of area 
needs. Between 100 and 150 persons were interviewed through the compre- 
hensive questionnaire designed by Cavallaro expressly for this purpose. The 
surveying was broad-gauged, covering Bayamon as well as San Juan. And, the 
Commission, to the contrary (Decision, par. 11), apparently more than or half 
of the questionnaires were completed by San Juan residents (App. 85-89, 97- 
98, 106-108, 118-119, 123-129, 132-133; Tr. 1230-1248). 


In sum, the survey reflected a bona fide effort on Cavallaro’s part to ac- 
quaint himself with the'service area’s needs.2 Together with his otherwise ac- 
quired familiarity with San Juan, Cavallaro hardly is the stranger to the area 
depicted by the Commission. 


Finally, the Commission has found no fault with his programming pro- 
posal. Nowhere has the Commission even suggested that his proposal, which 
will provide the coverage area with balanced and diversified programming, in- 
cluding programming called for by surveys (App. 144-120), is unsuitable for 
its prospective audience. 


In short, the record subverts rather than supports the Decision as to the 
proposal’s appropriateness for its service area. Denial of the application clearly 
deprives Greater San Juan of a needed service. 


V. 


THE COMMISSION’S ACTION DISCRIMINATES AGAINST CAVALLARO 


In his opening Brief, Cavallaro emphasized that, barring the exceptional, 


canons of fair play barred retroactivity in the adjudication of matters pending 


8 In October 1965, prior to any questioning of his efforts to become conversant with lo- 
cal needs, Cavallaro revised his programming proposal in response to his continuing survey 
of area needs (App. 61-64). 
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before administrative agencies. This proposition is not disputed by the Com- 
mission. Indeed, in case after case, including proceedings decided before, after 
and during the adjudication of this matter — the Commission has eschewed 
retroactivity in like instances, The retroactive determination in this matter, 


which works grievous injury on Cavallaro, contrasts polarily with the Commis- 


sion’s disposition of parallel cases. 


Thus, while this case was before the Commission on application for Teview, 


the Commission, in March 1969, accorded another applicant, whose program- 
ming it questioned, precisely the relief denied to Cavallaro. In Sioux Empire 
Broadcasting Company, 16 FCC 2d 995, 15 Pike & Fischer R.R. 2d 961 (1969), 
the Commission, because it had clarified its programming requirements after is- 
suance of an Initial Decision, afforded the applicant not only a further oppor- 
tunity to prove its programming qualifications, but also allowed the applicant 
“60 days from the release date of this Order to make a current study of its 


community’s needs and interests and to amend its program proposal.” 


To the same effect is the Commission’s April 21, 1970 determination in 
Christian Broadcasting Assn., Inc, __ FCC 2d __, 18 Pike & Fischer R.R. 2d 
1069 (1970), whose text is attached as Appendix A. That proceeding involved 
a two-party hearing for an FM frequency. Upon another frequency becoming 
available, one applicant amended to specify the new frequency, but sought to 
have the application “remain in hearing status on the issues still outstanding,” 
including a programming issue. The Broadcast Bureau argued that the applica- 
tion “should be returned to the processing line so that other applications for 
the newly-allocated channel might be received.” There, unlike here, the Com- 
mission retained the application “in hearing status,” holding such a result equit- 
able and appropriate since “it has already been through the processing line 
once.” The Commission stressed that reprocessing “would result in a substan- 
tial delay in the implementation of service . . . since there still remain issues 
which must eventually be resolved in hearing. Returning . . . [the] japplication 
to the processing line would only mean that it would again have to be desig- 
nated for hearing sometime in the future.” | 
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In short, Cavallaro has been relegated to a less equal status than other ap- 
plicants. Such action is compatible with an Orwellian Society but is abhorrent 
to a society founded upon ‘equal protection of the laws.” Like cases require 
like results. Melody Music, Inc. v. Federal Communications Commission, 120 
U.S. App. D. C. 241, 345 F.2d 730 (1965).? 


CONCLUSION 


The record furnishes ample justification for a grant of Cavallaro’s applica- 
tion without further hearing. No purpose would be served by further trial. 
Accordingly, the appropriate relief is remand of this proceeding to the Com- 
mission for preparation of a Decision reflective of the record. 


Short of such direction, this Court should remand the matter to the Com- 
mission with instructions to accord Cavallaro the same opportunities currently 
being granted to other applicants to establish programming qualifications with- 
out being returned to the processing line. Like applicants should be treated 
alike. 


Respectfully submitted, 


JEROME S. BOROS 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York, New York 10020 


Attomey for Appellant, 
Augustine L. Cavallaro, Jr. 


9 
In Melody Music, the Court advised the Commission that antithetical results cannot be 
sustained on the basis of academic distinctions unrelated to statutory purpose. 
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CHRISTIAN B/CASTING ASSN., INC. ee 


eS Ee Se OS Eee SSS 


In re Applications of 


CHRISTIAN B/CASTING ASSN., INC. 
Huntington, West Virginia 


Edgar Kitchen and Hal Murphy, dba 
K&M B/CASTING CO. 
Catlettsburg, Kentucky 


For Construction Permits 


Adopted: 
Released: 


Docket No. 18439 
File No. BPH-6437 


Docket No. 18440 
File No. BPH-6466 


we SS wes we we Ss aw we 


April 15, 1970 
April 21, 1970 


[751:605, 153:202] Retention in hearing status after 
amendment of application to new frequency. 


Where A applied for an FM station in Catlettsburg, Ky., 
and subsequently B applied for the same facility in Hunt- 
ington, W. Va, thus bringing about, in part, the designa- | 
tion of A’s application for hearing; and A sought and ob- | 
tained assignment of another channel to Catlettsburg and 
amended its application to specify that channel, equity 
warranted that A’s application be retained in hearing sta- _ 
tus (financial and community needs issues remained). No. 
other interested parties had filed or tendered for filing an | 
application to operate on the channel involved, although 
the allocation was made five months ago. The rule 
(81.605(c)) negatively implies that if there are unresolved 
issues with respect to an application amended to elimi- | 
nate the need for hearing, the application will be re- 
tained in hearing status. Retention in hearing status is 
also consistent with the latest Commission precedent. 
Christian B/casting Assn., Inc., 18 RR 2d 1009 [1970]. 

| 


[18 RR 2d Page 1009] 


MEMORANDUM OPINION AND ORDER 
By the Commission: (Commissioners Johnson and H. Rex Lee absent.) 


1. K&M Broadcasting Company (K&M) and Christian Broadcasting Associa- 
tion, Inc. (Christian) filed mutually exclusive applications for a construction 
permit for a new FM broadcast station (Channel 300) at Catlettsburg, Ken- 
tucky, and Huntington, West, Virginia, respectively. In March, 1969, K&M 
requested that the Commission allocate a new FM channel to Catlettsburg, 
and stated that, if the channel were allocated, K&M would amend its applica- 
tion to specify the new channel, thereby eliminating the conflict with Chris- 
tian. The Commission allocated FM Channel 224A to Catlettsburg. (FCC 
69-1287, 17 RR 2d 1665, released November 21, 1969.) K&M thereupon 


{Page 1010] COMMISSION DECISIONS [Report No. 23-16 (4/22/70)] 
amended its application to specify Channel 224A, and moved to sever its ap- 
plication from that of Christian. K&M also sought to have its application re- 
main in hearing status on the issues still outstanding.’ At oral argument on 
the motion before the Hearing Examiner, held on January 27, 1970, the Broad- 
cast Bureau opposed K&M’s attempt to keep its application in hearing status, 
arguing that the application should be returned to the processing line so that 
other applications for the newly allocated channel might be received. K&M 
now requests the Commission to clarify its Report and Order allocating Chan- 
nel 224A to Catlettsburg. Specifically, K&M asks the Commission to specify 
whether it intended that K&M’s application be retained in hearing status or 
that it be returned to the processing line. 


2. In its Request for Clarification, K&M notes that $1.605(c) of the Com- 
mission Rules provides that “[a]n application for a broadcast facility which 
has been designated for hearing and which is amended so as to eliminate the 


1 There remain outstanding against K&M both a financial issue and a community needs 
issue. 


need for hearing or for further hearing on the issues specified .. . will be re- 


moved from hearing status.” K&M argues, however, that Rule 1. 605(c) is in- 
applicable in this case since there are unresolved issues remaining against its 
application. Hence, K&M contends, its application should be retained | jin hear- 
ing status and should not be returned to the processing line. K&M also argues 
that it cannot be accused of seeking to use the protection of hearing status 
to avoid cross-filings against it, “inasmuch as it was only because of a cross- 
filing [by Christian Broadcasting] that K&M ever wound up in this pioceeds 
ing, in the first place.” Finally, K&M contends that allowing its application 
to remain in hearing status is consistent with the Commission’s action in its 
First Report and Order, involving allocations to Flora, Illinois, among; ‘others, 
18 FCC 2d 663, 679 [16 RR 2d 1657] (1969). In that case, K&M states, 
the Commission specifically provided that, where the applicants were able to 

settle their differences by dropping in an additional channel, the applications 
should remain in hearing status, Since the Commission did not make such a 
specific pronouncement in the instant case, K&M requests that the Commis- 
sion so clarify its Order allocating FM Channel 224A to Catlettsburg. 


3. Preliminarily, the Broadcast Bureau argues that K&M’s request is untimely, 
and should have been made in the form of a petition for reconsideration of 
the Commission’s Report and Order allocating Channel 224A to Catlettsburg. 
The Bureau submits that K&M’s present request should be summarily denied 
as inappropriately filed because of the pending motion before the Hearing Ex- 
aminer. The Bureau also contends that, since the allocation of Channel 224A 
to Catlettsburg is an allocation of a new channel, K&M’s application should be 
returned to the processing line so that other interested parties can have an op- 
portunity to file for the channel. 


4, In reply to the Broadcast Bureau, K&M contends that its Request for 
Clarification is not untimely since the question at issue will probably eventu- 
ally come before the Commission for final decision anyway. K&M also argues 
that $1.605(c) of the Commission’s Rules requires that K&M’s application be 


[18 RR 2d Page 1011] 
retained in hearing, and that, if the Commission believes that in such a situa- 
tion as this the application should not be retained in hearing, it should enact 


a new tule to that effect. 


5. We first consider the Bureau’s contention that the K&M request is un- 
timely and therefore warrants summary denial. The Commission: believes that, 
while there may be some merit in the Bureau’s position, the K&M request for 
clarification should bé answered at this time. Although the usual procedure 
would call for a ruling by the Examiner on K&M’s motion to sever and retain 
its application in hearing status, the special circumstances here presented war- 


rant our consideration of the subject request. 


6. Upon careful consideration of K&M’s request for clarification of the Or- 
der allocating Channel 224A to Catlettsburg, the Commission believes that 
K&M’s application should be retained in hearing status. Equity would seem 
to warrant this result since K&M was the first applicant to evidence an inter- 
est in FM service to Catlettsburg, and the subsequently filed application of 
Christian for a new FM station in Huntington, West Virginia, brought about, 
in part, the designation of K&M’s application for hearing. Moreover, its ap- 
plication has already been through the processing line once. Hence, in these 
circumstances, allowing K&M’s application to remain in hearing would confer 
upon K&M no unusual benefit from the amendment of its application to spec- 
ify Channel 224A. It should also be noted that removal of K&M’s application 
from hearing status would result in a substantial delay in the implementation 
of service on Channel 224A.2 Such a conclusion is particularly inappropriate 
in this case since there still remain issues designated against K&M which must 


2 We note the Broadcast Bureau’s contention that, because Channel 224A is newly- 
allocated to Catlettsburg, K&M’s application should be returned to the processing line so 
that other interested parties can have an opportunity to file for the channel. Although 
Channel 224A was allocated to Catlettsburg on November 21, 1969, effective December 
31, 1969, our files show that, other than K&M, no interested persons have either filed or 
tendered for filing an application for a new FM broadcast station to operate on Channel 
224A. 


eventually be resolved in hearing. Returning K&M’s application to the process- 
ing line would only mean that it would again have to be designated for hearing 
sometime in the future. | 

7. Section 1.605(c) of the Commission’s Rules provides support for retaining 
K&M’s application in hearing. That section states that if there are no unre- 
solved issues, an application will be removed from hearing status. Thus, the 
tule negatively implies that if there are unresolved issues, an application will 
be retained in hearing status. Further, the retention of K&M’s application in 
hearing is consonant with the latest Commission precedent. In a First Report 
and Order, 18 FCC 2d 663 [16 RR 2d 1657] (1969), the Commission allo- 
cated a new FM channel to Flora, Illinois, and allowed two of the three appli- 
cants for the existing Channel 249A in Salem, Illinois, to amend their applica- 
tions to specify the Flora channel. In doing so, the Commission explicitly 


stated that each of the applicants would be retained in hearing status. 
| 


8. Accordingly, it is ordered, that the Request for Clarification, filed on 
January 29, 1970, by K&M Broadcasting Company, is granted. 


9. It is further ordered, that the application (BPH-6466) of K&M Broadcast- 


ing Company is retained in hearing status. 


FCC 70-379 
46133 


In re Application of 
CHAMPION B/CASTING SYSTEM, INC. 


Radio Stations WUNR and WBOS(FM) 
Brookline, Massachusetts 


File Nos. BML-2308 and 
BMLH-346 


For modification of license to change 
main studio location 


Adopted: April 15, 1970 
Released: April 21, 1970 


{ 53:30, 53:210] Change of main studio location. 


Rules would ‘not be waived to permit the licensee of an 
AM and an FM station in Brookline, Mass., to relocate 
the main studios in Boston. While the applicant made 
an impressive showing of the difficulties it encountered 
in the past in its attempt to secure suitable facilities in 
Brookline and of its inability in 1963 to obtain a zon- 
ing variance for expansion of its transmitter-studio plant 
in Newton, little was shown with respect to recent ef- 
forts to locate the main studios in Brookline or to en- 
large the present studios in Newton. Even if such a 
showing were made, it would not be in the public in- 
terest to authorize main studios in the heart of down- 
town Boston. For all practical purposes de facto Bos- 
ton stations would be created. Champion B/casting 
System, Inc., 18 RR 2d 1012 {1970}. 


MEMORANDUM OPINION AND ORDER 


By the Commission: (Commissioner Cox abstaining from voting. 
(Commissioners Johnson and H. Rex Lee absent.) 


1. The Commission has for consideration the above-captioned applications by 


Champion Broadcasting System, Inc., licensee of stations WUNR and WBOS 


7 


(FM), Brookline, Massachusetts, for authority to relocate the stations’ main 


studios in Boston. 


2. Stations WUNR (1600 ke/s; 5 kw; DA-1) and WBOS (Channel #225; 50 
kw ERP) presently maintain main studios at their transmitter site in Newton. 


